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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 05-CV-02355-WYD-CBS

LESLIE WEISE, and
ALEX YOUNG,

Plaintiffs,
V.
MICHAEL CASPER, in his individual capacity;

JAY BOB KLINKERMAN, in his individual capacity;
JOHN/JANE DOES 1-5, all in their individual capacities,

Defendants.

PLAINTIFFS’ RESPONSE TO DEFENDANT CASPER’S MOTION TO DISMISS

Leslie Weise and Alex Young, by and through their attorneys, Christopher A. Hansen,
Catherine Crump, Mark Silverstein, Martha M. Tierney, and Jerremy M. Ramp, respectfully
allege as follows:

Plaintiffs filed this lawsuit after officials of the federal government, acting through
defendants, forcibly removed Ms. Weise and Mr. Young because of their viewpoint from an
open-to-the-public, taxpayer-funded speech by President Bush on Social Security. The specific
facts are included in the Complaint and for purposes of this Motion are not in dispute.

ARGUMENT

I. Defendant Casper’s Motion to Dismiss Should Be Denied Because Discovery Is
Needed in Order for Plaintiffs to Oppose the Motion.

A. Plaintiffs Need Discovery to Determine if Casper Is Entitled to Assert
Qualified Immunity.
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In reviewing a motion to dismiss pursuant to Fed.R.Civ.P. 12(b)(6), the Court must
accept as true all the well-pleaded facts of the complaint and construe them in the light most
favorable to the plaintiff. 1"#% % = ()*, 216 F.3d 897, 906 (10th Cir. 2000). Although the
standard rule is that the Court is to accept the allegations of plaintiffs’ complaint as true for
purposes of ruling on a Rule 12(b)(6) motion to dismiss, this case arises in a somewhat unusual
context. Defendant Casper has moved to dismiss on the basis of qualified immunity. As
explained below, if he is a private actor, he is not entitled to seek qualified immunity; if he was
acting at the specific direction of federal officials, he may be. 1(( +,-% % -#/(, 504 U.S. 158,
167-68 (1992); 01""2-)34#* %k 5"6*1728, 521 U.S. 399, 407-13 (1997). Plaintiffs allege that he
was acting at the specific direction of federal officials, Complaint 433, and therefore the usual
rule would dictate that the Court accept this fact for purposes of the Motion to Dismiss.

However, in his motion, Casper is very careful not to admit that he was acting at the
direction of federal officials; he does so “for purposes of this Motion only....” Motion to
Dismiss at 1. If Casper’s actual version of the facts is that he was operating purely as a private
actor (and if after discovery he were able to persuade the Court of that fact), he would not be
entitled to qualified immunity. Application of the standard Motion to Dismiss rules in this
context would then have conferred upon him a legal protection to which he is not legally entitled.
Put another way, if the Court were to rule on the issue of qualified immunity at this stage, it
might well be issuing an advisory opinion based on erroneous facts. Under the circumstances
present in this case, plaintiffs seek discovery to determine if the actual facts entitle Casper to
raise the defense of qualified immunity.

Plaintiffs have been unable to find any law specifically addressing the applicability of the

usual Motion to Dismiss rules in this context. However, an illustrative analogy arises in the
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context of subject matter jurisdiction, which cannot be conferred upon a federal court by mere
pleading, and instead depends upon actual facts. 1(( 8-44# % 95-2 -#; () < =172§ _#, 495 F.2d
906, 910 (10th Cir. 1974); SC**(* - # % >§/-*§"t S2% 0*4¢ - #, 147 F.3d 287, 293-94 (3rd Cir.
1998).

When a defendant raises a qualified immunity defense, “[d]iscovery is permissible where
the plaintiff adequately alleges a violation” and when “the defendant’s immunity claim turns at
least partially on a factual question.” 5-A(, B, 5-A(, % C?/$#*, 890 F.2d 279, 282 (10th Cir.
1989). 1(( O#D( %% O#D()#, 225 F.R.D. 640, 644 (D. Colo. 2004).

B. Plaintiffs Need Discovery to Determine Whether Casper Is Entitled to Claim
Private Party Qualified Immunity.

Apart from the threshold issue of whether Casper is a private party or a governmental
official, the qualified immunity defense, even if Casper is a private party, turns on other facts
relative to the degree of control exercised by the government over his actions. Plaintiffs need
discovery to determine these threshold facts.

In =?7-) Wt E3D#*34#* FLU/ _#46 0*"., 457 U.S. 922, 924 (1982), the Supreme Court held
that a private individual can act under color of law for §1983 purposes and be held liable for

3

damages.' “...private actors are not -?$#D-$1"-//, immune (14(¢, § 1983 immunity does not

automatically follow § 1983 liability).” 01"2-)34#*, 521 U.S. at 412 (emphasis in original). A

'Cases involving § 1983 actions are generally seen also as applicable to 81%(*4 actions. 8?%H %k E"#*#D#?, 438 U.S.
478,499 (1978). V(( -/4# 1)-*3B#?"2( % -/-*",, 825 F.2d 1463, 1465 (10th Cir. 1987) (“Because Grandbouche's
suit is a 81%(*4 action against federal officials, the law under section 1983 has no direct effect in this case.
Nevertheless, section 1983 suits and 81%(*4 actions are conceptually identical, and federal courts frequently look to
section 1983 to fill gaps left by 81%(*4.”); 322*3() % 17?7*(-, No. 03-CV-01575-REB-OES, 2005 WL 2141068, at *8
(D. Colo. Aug. 11, 2005) (“Case law under 42 U.S.C. § 1983 is applicable to 81%(*4 actions.”).
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private individual can be a federal actor for purposes of §1983 or 81%(*4 liability, but not be
entitled to raise the defense of qualified immunity. —+,-88 42L)-M O1"2-)34#*¢ 4?L)-¢

In 01"2-)34#*, the Court suggests that a tight nexus between the government and the
actor may give rise to private party qualified immunity, such as in situations involving “a private
individual briefly associated with a government body, serving as an adjunct to government in an
essential governmental activity, or acting under close official supervision.” 01"2-)34#*, 521
U.S. at 413. This language suggests that a private party may be entitled to qualified immunity in
certain circumstances. 521 U.S. at 404.

It is unclear from Casper’s motion to dismiss whether he claims he is a federal official or
whether he argues entitlement to private party qualified immunity. Plaintiffs need discovery
both to find out which kind of qualified immunity Casper seeks, and if it is private party
qualified immunity, to determine if Casper is entitled to claim such qualified immunity under the
facts of this case and the circumstances described by the 01""2-)34#* Court.

II. The Government Unconstitutionally Excluded Plaintiffs from a Public Forum on the
Basis of Their Viewpoint.

Assuming that defendant Casper is a governmental official for purposes of the Motion to
Dismiss (and is thus hereafter referred to as “the government”), this case presents a relatively
simple application of the most fundamental First Amendment principles. The government
concedes that it ejected plaintiffs from a public forum on the basis of viewpoint. Again, these
facts are not in dispute. Motion to Dismiss at 1 4 2 (accepting allegations in the Complaint).

Traditionally, First Amendment analysis begins with two specific questions: first, what is
the nature of the forum; and second, has the prohibited speech been prohibited as a result of the

government’s disagreement with its content or its viewpoint. 1((6 (476 - (), E3?"t >44N* %t
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2(), =#"-1 E3?"-$#)AN >44\*, 460 U.S. 37, 44-47 (1983); 8#/7() %k O#?*74 P)?7 =)#3t _#)L4,
463 U.S. 60, 65, 72 (1983). In this case, neither of these analyses need be conducted because
defendant has conceded that the forum is a public forum (at least a designated public forum) and
that the speech was prohibited because of its viewpoint.

If public forum analysis were necessary, it is likely that the auditorium here would be
considered a designated public forum. :()),, 460 U.S. at 45-46. Governmental meetings open
to the public are a public forum. “Where the State has opened a forum for direct citizen
involvement, it is difficult to find justification for excluding teachers who make up an
overwhelming proportion of school employees and are most vitally concerned with the
proceedings . . . the participation in public discussion of public business cannot be confined to
one category of interested individuals.” _1§, #) 5-314#*C R#1*§ 124 P14%t S#E T Wt +14"#*41*
EDL/#,D(*$ O(/-$1#*4 _#DDN*, 429 U.S. 167, 175 (1976). V(( -/4# 1#282(-48()* - )HDHIH*4;
=538 Wt - #*)-3, 420 U.S. 546, 555 (1975) (municipal theater is a public forum).

In a designated public forum, the government “is bound by the same standards as apply in
a traditional public forum ... a content-based prohibition must be narrowly drawn to effectuate a
compelling state interest.” -()),0 460 U.S. at 46 The government here has not proffered, much
less established, that this prohibition was narrowly tailored or that it served a compelling state
interest.” Even if this were considered a non-public forum, government may not prohibit speech
as part of an “effort to suppress expression merely because public officials oppose the speaker’s

view.” @3 at 46; 4(( -/4# +1"UO42-D W, .13, #) - #/?DBl-, 371 F. Supp. 2d 1061, 1088 (W.D.

* The government instead argues that the First Amendment is largely inapplicable because the speech is private
speech or because the government is the speaker. Those arguments are addressed in Section IV below.
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Mo. 2005). That is precisely the allegation in this case, accepted by the government for purposes
of this motion.

Perhaps the most striking aspect of this case is that the government’s factual concessions
leave them with only one explanation for the suppression of plaintiffs’ speech here - that the
government disagreed with plaintiffs’ political viewpoints. That is a constitutionally
unacceptable reason. More significantly, it is among the most condemned governmental actions
in First Amendment analysis. “There are some purported interests - such as a desire to suppress
support for a minority party or an unpopular cause, or to exclude the expression of certain points
of view from the marketplace of ideas - that are so plainly illegitimate that” they cannot stand.
18, JH#?UU % J-AL-, 4 0F) VIFU(*S, 466 U.S. 789, 804 (1984). “[TThe First Amendment
forbids the government to regulate speech in ways that favor some viewpoints or ideas at the
expense of others.” §3. V(( -/4# 61*74/(, @*0 z1"§?)(4 -#)L& % O(7(*%4, 360 U.S. 684, 688
(1959) (holding unconstitutional a New York licensing scheme that “prevent[ed] the exhibition
of'a motion picture because that picture advocates an idea—that adultery under certain
circumstances may be proper behavior.”). “Punishment [on the basis of viewpoint] would be an
unconstitutional abridgment of freedom of speech...[and] cannot survive in a country which has
the First Amendment.” 1""2-"2§ % 9*1$(3 1$-$(4, 398 U.S. 58, 63 (1970); =-DBN4 _ 2-L(/ %k
-(*8Q) 5#H)12(4 9*1#* C)((( 128 P14, 508 U.S. 384, 394 (1993) (“the First Amendment
forbids the government to regulate speech in ways that favor some viewpoints or ideas at the
expense of others.”); - #)*(/1?4 % S>> _ =, 473 U.S. 788, 806 (1985) (holding that, even in a
nonpublic forum, “the government violates the First Amendment when it denies access to a
speaker solely to suppress the point of view he espouses on an otherwise includible subject.”);

SD()1"-* SH#HUA(/I()4 >441* %, =23*28, 771 F.2d 323, 325, 327- 28 (7th Cir. 1985) (Easterbrook,
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J.) (“The state may not ordain preferred viewpoints. . . . The Constitution forbids the state to
declare one perspective right and silence opponents.”), -Qii3, 475 U.S. 1001 (1986). And in this
instance, the viewpoint at issue involves core political speech. 1((¢ (478 5"0*$,)( % F21#
E/("$1#*4 _#DDN*, 514 U.S. 334, 346-47 (1995).

The government has not argued that traditional First Amendment analyses are irrelevant
because the plaintiffs in this case sought to appear in the audience rather than to speak at the
podium. Nor could they. First, the Complaint alleges that if the plaintiffs had been allowed to
remain, at least one of the plaintiffs would have sought to ask a question. Complaint § 18. In
this respect, they were identical to the teachers in 5-314#*, 4?L)-. Second, as the Supreme
Court has recognized since at least 1943, the First Amendment protects the right to receive
information, as well as the right to speak. 5-)81* % 1$)?52()4, 319 U.S. 141, 143 (1943) (holding
that the First Amendment “embraces the right to distribute literature, and necessarily protects the
right to receive it.”) (internal citation omitted); J2#D-4 %& - #//1*4, 323 U.S. 525, 530, 534 (1945)
(recognizing the right of a labor organizer to speak and the “[n]ecessarily correlative” right of
workers “to hear what he had to say”); V1)71*1- 1$-§( 83t #] -2-)D-", % V1)71*1- _ I§IH(*4
_#*4?D() -#?7*"1/, (holding that the First Amendment protects the right of consumers to receive
commercial information); 83¢ #) E3?"4 % -1"#, 457 U.S. 853, 867 (1982) (plurality opinion)
(describing the right to receive information as an “inherent corollary” of the right to speak); O(*#
% >_=9, 521 U.S. 844, 874 (1997) (concluding that the Communications Decency Act “the
CDA effectively suppresses a large amount of speech that adults have a constitutional right to
receive and to address to one another.”). Both plaintiffs alleged that they wanted to hear the
President’s views. Complaint § 18. Thus, to the extent this case is analyzed as a right to receive

information, the result would be the same.
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Finally, plaintiffs are speakers, not just listeners. They spoke by placing a bumper sticker
on their car. They were excluded from a public forum as a result of that speech. There can be
little doubt that if a person were told by the government that he could not use a sidewalk, or a
park, because he held the wrong views, a First Amendment violation would exist even if the
person was just walking down the sidewalk (rather than marching) or playing frisbee in the park
(rather than speaking on a soapbox). 1(( 9*1§(3 1$-$(4 % O#B(/, 389 U.S. 258, 265-66 (1967)
(invalidating on First Amendment grounds a statute that required an individual to give up his job
as a machinist in a shipyard because he was a member of a communist action organization).

This is not the first time that presidents or other federal officials have sought to insulate
themselves from opposing viewpoints. In other instances that have been litigated, courts have
generally found the legal issues simple and well established. For instance, in 1971, President
Nixon spoke at an event for which tickets were freely available to the public and excluded those
who disagreed with the President. 1L-))#; %t 1##3D-*, 361 F. Supp. 566, 583 (W.D.N.C.
1973). The court found that this represented a “wholesale” violation of at least six constitutional
rights. The Fourth Circuit affirmed. O#;/(, % 5"5U/-*, 502 F.2d 1326, 1333-34 (4th Cir.
1974); 828/() % 9*18(3 15-$(4, 365 F. Supp. 1035, 1041 (D. Haw. 1973); C-)B() %t OlHH#, 363 F.
Supp. 386, 395 (E.D. Pa. 1973); 1/-44#* Wk 1§, #) =#?14%1//(, 518 F.2d 899, 912 (6th Cir.
1975)(““A more invidious classification than that between persons who support government
officials and their policies and those who are critical of them is difficult to imagine . . . .”)

The Nixon administration was not alone in its efforts to prevent the President from being
exposed to opposing viewpoints. The government forbade anti-war protest groups from entering

a public celebration of the 200" anniversary of the Constitution at which then-Vice President
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Bush appeared. -/(37( #Q O(4145-*"( %t +( J2( - (#L/( XYYG §*"¢, 665 F. Supp. 414, 416-17
(E.D. Pa. 1987). The Court prohibited viewpoint discrimination.

In 5-2#*(, % 8-BB1$§, 105 F.3d 1452 (D.C. Cir. 1997), the Clinton Inaugural Parade
organizers sought to exclude those with opposing views from standing on the sidewalk along the
parade route. In that case, the court quoted approvingly from an amicus brief that “[i]t is a
bedrock principle of First Amendment law that in administering a public forum, the government
may not permit speech that expresses one viewpoint while prohibiting speech that expresses the
opposite viewpoint.” {3. at 1454.

In short, the government’s actions in this case, in excluding plaintiffs from a public forum
on the basis of their viewpoint, violated plaintiffs’ First Amendment rights.

III.  Defendants’ Actions Violate Clearly Established Law.

The affirmative defense of qualified immunity generally protects government officials
performing discretionary functions from liability insofar as their conduct does not violate clearly
established statutory or constitutional rights that a reasonable person would have known.

" -)/#; W CI8H7()-/3, 457 U.S. 800, 818 (1982). Defendant Casper is not entitled to qualified
immunity if prior case law provided “fair warning” that his conduct deprived plaintiffs of their
constitutional rights. “#L( % - (/H(), 536 U.S. 730, 741 (2002); >*3()4#* % . )(1728#*, 483 U.S.
635, 640 (1987).

As long ago as 1959, the Court held that the government cannot engage in viewpoint
discrimination. 61*74/(, 0*MN/ -1"§?)(4 -#)LL % O(7(*%4, 4?L)- at 688. Likewise, it has been
clear for decades that when the government creates a public forum, it cannot exclude individuals
from the forum on the basis of the content or viewpoint of their message. 1((6 (&7 -#/1"( P(L$

#) .18, H) J21"-T# % S5#4/(,, 408 U.S. 92, 101-02 (1972) (striking down an ordinance that
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prohibited picketing within 150 feet of a school but exempted labor picketing); 8##4 % 8-)),,
485 U.S. 312, 321 (1988) (striking down a law forbidding protesting within 500 feet of a foreign
embassy where the protest brings the foreign government into “public disrepute.”).

The government concedes that it ejected plaintiffs from a public forum on the basis of
viewpoint. Because it is clearly established that viewpoint discrimination is the cardinal sin of
First Amendment law, and clearly established that full First Amendment protections apply in the
public forum, defendant Casper had fair warning that his conduct deprived plaintiffs of their
constitutional rights. Consequently, qualified immunity should be denied.

In qualified immunity, there is often a dispute about the level of specificity to be applied.
Under the circumstances of this case, the government had “fair warning” that the specific actions
they took violated the First Amendment. "#L(, 536 U.S. at 741. The Supreme Court and a
number of other courts around the country have easily upheld First Amendment claims virtually
identical to those brought by the plaintiffs in this case. In .1§, #) 5-314#*c R#L*$ 1"24 P14% S# T
% +14"#*41* EDL/#,D(*$ O(/-Si#*4 _#DDN*, 4?L)-6 a local school board sought to forbid
teachers other than union representatives from speaking at a meeting in which public
participation was otherwise welcome. The Court recognized that excluding the non-union
teachers would result in the silencing of an entire viewpoint and wrote that “participation in
public discussion of public business cannot be confined to one category of interested
individuals.” 429 U.S. at 175. “To permit one side of a debatable public question to have a
monopoly on expressing its views to the government is the antithesis of constitutional
guarantees.” (3% at 175-76.

The import of the Court’s reasoning is clear: when the government creates a public

forum, it cannot select who may participate in that forum on the basis of viewpoint. 5-314#*’s
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holding provides “clearly established” law that defeats the government’s motion for qualified
immunity regardless of the level of specificity required. The President’s speech is virtually
identical to the public forum school board meeting in S5-314#*. Thus, at a minimum, the law
applicable in this case was clearly established 30 years ago.

In Section II, 4?L)-6 plaintiffs cited a number of cases around the country in which
presidents attempted to prohibit viewpoints other than their own. What is most striking about
those cases is not the holdings, but the firmness with which the courts describe those holdings as
applications of clearly established law. For example, in 'L-))# ;, 4?L)-0 the district court
concluded that the Secret Service’s exclusion of individuals who disagreed with the President
from one of his public appearances constituted a “wholesale assault upon the civil rights and
liberties” of the excluded individuals. 361 F.Supp at 583. In 8?%/(), 4?L)-6 the court recognized
that even then, as of 1972, there was “ample authority” for plaintiffs First Amendment claims.’
365 F. Supp. at 1041. In C-)B(), the court ruled against the government finding the violations
“clear beyond doubt.” 363 F. Supp at 395. In 1/-44#*, 518 F.2d at 912, the court held that the
attempt to prevent certain viewpoints “struck at the very heart of the protection afforded all
persons by the First and Fourteenth Amendments.”* In 5-2#*(,, 105 F.3d at 1455, the court

said that “[i]t is well established law that “"#*$(*$ZB-4(3 restriction on L#/1$l"-/ 4L(("'2 in a

L?B/1" (#)?D... must be subjected to the most exacting scrutiny.” 8##4 % 8-)),, 485 U.S. 312,
321...(emphasis in original)” (underlining added). The court added that “[i]f the free speech

clause of the First Amendment does not protect the right of citizens to ‘interject’ their own

3 The court denied the government’s request for immunity, albeit under a different immunity analysis than current
qualified immunity doctrine. (3& at 1046.

* Again, a case for damages went forward in the face of an immunity claim closer in definition to the modern
qualified immunity doctrine.
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convictions and beliefs into a public event on a public forum, then it is difficult to understand
why the Framers bothered including it at all.” 5-2#*(,, 105 F.3d at 1459.

These courts acknowledge the fundamental, well-established nature of the doctrine that
plaintiffs invoke in this case. The law is clearly established. Because defendant Casper had “fair
warning” that his actions violated plaintiffs’ rights, his Motion to Dismiss based on qualified
immunity should be denied.

IV.  None of The Government's Arguments Are Relevant.
A. I "#%& is Inapplicable to a Public Event in a Public Place.

The government first relies on 1145)?*U % . 1§, #) 19)#*74%1//(, 99 F.3d 194 (6th Cir.
1996) which relies on the Supreme Court’s decision in = ?)/(, % 0)1422>D(1"-* 1-, (§"¢, 515
U.S. 557 (1995). Motion to Dismiss at 7. In " ?)/(,, a private group obtained a permit to hold
the St. Patrick’s Day parade in Boston and sought to exclude a gay Irish group. The Court held
that the First Amendment prohibited government from requiring the private parade organizers to
include speakers with which the organizers disagreed. Similarly, 1145)?*U involved a private
organization. In that case, the sponsor of the rally was the entirely private Strongsville
Republican Organization. The court expressly identified this critical fact. 99 F.3d at 198.

In this case, the Complaint alleges (and the government concedes for purposes of the
motion) that the sponsors were not a private organization; instead this was “an official
Presidential visit, open to the public.” q1. “This was an official visit by the President. It was
paid for by taxpayers. It was open to the public.” q10. Plaintiffs further allege that “[a]t all
times, the policies concerning attendance at the event were set by federal officials acting as

federal officials...” 933.
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In addition, there was no danger that the plaintiffs’ speech would be seen as having been
endorsed by the President. The bumper sticker was on a car in the parking lot and no one could
have reasonably assumed that in an event open to the public the entire audience would reflect the
President’s views, thereby attributing to him views with which he did not agree.

The Sixth Circuit itself has recognized these distinctions in a subsequent case. There, the
plaintiff did “not seek inclusion in the speech of another group” but instead wanted to attend a
Festival and walk around speaking on topics with which the organizers disagreed. The Sixth
Circuit found = ?)/(, and 114§)?*U inapplicable and allowed the plaintiff to attend the forum.
T-)U4 % 18, #) _#/?DB?4, 395 F.3d 643, 651 (6th Cir. 2005).

Several other courts since " ?)/(, have addressed its applicability to this context. The
most complete discussion, perhaps, is the D.C. Circuit’s discussion in 5-2#*(,, 4?L)-:

There are two distinctions between *?)/(, and this controversy which are so

critical as to make the cases not remotely parallel. In the first place, the organizer

of the parade in " ?)/(, was a private group exercising its own First Amendment

rights. In the present case, NPS [the National Park Service] is the government.

... [Second], the protesting demonstrators in = ?)/(, sought to compel the private

organizers to allow their participation in the parade. Mahoney and his co-

plaintiffs do not seek compulsion or even permission to participate in the
Inaugural Parade...”

(3. at 1456. V(( -/4# 1-$2)1728 Wk . 1§, #Q -#)$/-*3, 315 F. Supp. 2d 1099, 1103-05 (D. Ore.
2004) (Hurley inapplicable to those attending event); +1"U()42-D, 371 F. Supp.2d at 1085
(“there is a distinction between participating in an event and being present at the same location.
Merely being present at a public event does not make one part of the event organizer’s message
for First Amendment purposes....”). In this case, of course, both distinctions also apply. The

issue is thus not whether a private party may exclude persons from a parade or meeting on the
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basis of viewpoint, but whether the government can exclude people from a public event in a
public forum on the basis of viewpoint. It is clearly established that they cannot.

B. ""() is Inapplicable to Non-Government Speech.

The government’s next attempt to distinguish the cases cited in Section II 4?L)- is their
argument that because the speech involved was government speech, the government can censor
it. The government relies on +(//4 % - 1§, -*3 _# #) P(*%(), 257 F.3d 1132 (10th Cir. 2001)
which relies on 0?48 % 1?//1%-*, 500 U.S. 173 (1991). Motion to Dismiss at 8-9.

In Rust, the Court upheld the anti- abortion regulations, asserting that “Congress has
merely refused to fund such activities out of the public fisc...” 500 U.S. at 198. The Court
expressly distinguished attempts to restrict speech in public fora, even if the forum were paid for
by government. 500 U.S. at 200. Similarly, relying on 0?43, the circuit found that a Denver
holiday display was governmental speech relying, in part, on a finding that all reasonable
observers would know that the display was government speech. 257 F.3d at 1141, 1143.

0?4$ and +(//4 are inapplicable to this case simply because this case does not involve
governmental speech. The notion that the bumper sticker on the plaintiffs’ car could be deemed
governmental speech strains credulity. No governmental entity gave the plaintiffs any money of
any kind to purchase bumper stickers, no governmental entity retains control over bumper
stickers on private cars, and no reasonable observer would see the bumper sticker as
governmental speech. The audience members could also not be seen as government actors. The
government did not pay plaintiffs or others in the audience to attend this event. Moreover, the
Complaint specifically alleges that this was an event open to the public. Complaint §1. By
definition, therefore, the people attending cannot be deemed government speakers.

C. *#+ =%, .""#/ does Not Permit the Government's Inference.
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Finally, the government argues that it was reasonable for the government to conclude
solely on the basis of the “No More Blood for Oil” bumper sticker that plaintiffs would “attempt
to cause a disruption” and to exclude them to prevent that disruption from occurring. Motion to
Dismiss at 10. The notion that even innocuous political speech creates such a risk of disruption
that it can be suppressed is inconsistent with the First Amendment and, not surprisingly, the
Supreme Court has so held since at least 1969. 8)-*3(*B?)7 Wt F21#, 395 U.S. 444, 447 (1969).

CONCLUSION

For all of these reasons, plaintiffs respectfully ask that defendant Casper’s Motion to
Dismiss be denied to allow plaintiffs to engage in discovery or, in the alternative, be denied.
Respectfully submitted this 14th day of February, 2005.
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