May 8, 2020

Dear Governor Polis,

We write to call upon your administration to take immediate and bold action to protect the
lives of Coloradans living and working in prisons by safely and substantially reducing the prison
population. Without your leadership, needless suffering and death due to COVID-19 is
certain to occur, both behind bars and in the community. While Colorado’s COVID-19 curve
is flattening, the public health crisis is only ramping up in our prisons, which are set to become
the epicenter of Colorado’s fight against the virus. Sterling Correctional Facility is now the site of
the 2" largest COVID-19 outbreak in Colorado.! At least 278 people there — 266 incarcerated
people and 12 staff members — have tested positive for the virus.? Several of those people have
been hospitalized, and an 86-year-old incarcerated man just died of the virus.® His death is
virtually certain to be the first of many from COVID-19 in Colorado prisons. It is clear that
Sterling is far past the point at which containment is possible - over 50% of those tested are
positive and most are asymptomatic.* As public health experts have urged since the start of this
crisis, only substantial depopulation that allows for social distancing has any real chance of
mitigating the massive spread of the virus through Colorado’s prisons.®> The public understands. In
a recent poll, sixty-six percent of likely voters, including 59% of those who identified as “very
conservative,” said that elected officials should be considering measures to reduce overcrowding
in prisons as a response to COVID-19.%

We recognize and appreciate that, on March 25, you took action intended to push for safe
prison depopulation by providing substantial authority to the CDOC to release incarcerated
people.” This measure has proven plainly inadequate to address the “coming prison plague” that is
COVID-19.8 Although the Executive Order you signed allowed CDOC to consider release of over
7,000 incarcerated people, as of April 30, over a month after the order was issued, the CDOC had
utilized that authority to release only around 200 people.® With over 16,000 remaining behind
bars, Colorado’s prisons are still at almost 90% capacity.'® In the meantime, the number of
confirmed cases, symptomatic people and people held in isolation in Colorado’s prisons are rising
every day.'! It is clear that the Executive Order was insufficient to address the crisis and that
further action is needed now, before more deaths come. We urge you to exercise your
substantial power to safely release as many incarcerated people as possible, most particularly
incarcerated people who, due to their age and/or medical conditions, are at serious risk of sickness
or death from COVID-19. Without your actions, widespread illness, hospitalizations and deaths
are inevitable.

The Need for Urgent Action

There is broad consensus by public health officials that COVID-19 transmission in
custodial facilities poses an enormous and potentially catastrophic risk.*? In a letter sent to your
office on March 17, 2020, a subset of this coalition detailed the reasons Colorado’s correctional
facilities are the ideal breeding ground for the spread of COVID-19, including the heightened
vulnerability and health challenges of incarcerated people, the close confinement and lack of
social distancing, limited availability of quality healthcare, poor hygiene conditions and
dangerous overcrowding. Former Colorado Department of Corrections (CDOC) Executive
Director Rick Raemisch underscored the urgency and severity of the current crisis when, on
March 25, he soberly relayed: “These prisons are bacteria factories. I don’t think people
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understand the gravity of what’s going to happen if this runs in a prison, and I believe it’s
inevitable. You’re going to see devastation that’s unbelievable.”*® Yet, the CDOC squandered
weeks during late March and early April when COVID-19 was allowed to spread essentially
unchecked inside our state’s prisons, and while we in the free world were diligently practicing
social distancing under stay-at-home orders. As a result of this inaction, Colorado prisons are a
tinderbox, and they are about to ignite in a deadly way.

Although few prisons have conducted comprehensive testing, the results of those that have
should act as a dire warning for Colorado.'* In Ohio, for example, 3,837 incarcerated people have
tested positive for COVID-19, for more than 20% of the state’s cases.™ At least 37 people
incarcerated in Ohio and one correctional officer have died of the virus, and the numbers are
rising.'® Sterling Correctional Facility is the only Colorado prison that has undergone substantial
testing. Over 50% of those tested were positive.l” There is every reason to believe that further
testing of other Colorado facilities would reveal high infection rates as well.

Incarcerated people who are infected by the virus are much more likely to become
seriously ill or die than individuals living free in the community. Much like nursing home
residents, incarcerated people are disproportionately likely to have serious medical conditions that
make them vulnerable to catching, spreading and dying from the virus.*® Nearly 6,000 (or about
35 percent of) Colorado’s incarcerated population has moderate to severe medical issues.®
Further, Colorado’s prison population is aging, with “[o]ffenders over 50 years of age are one of
the fastest-growing prison populations.”?° This is despite research showing that recidivism
plummets with age and that older incarcerated people are not a public safety risk.?! Public health
experts agree that incarcerated people age 55 and older face a heightened risk of serious illness or
death if infected by COVID-19. For these vulnerable populations, public health experts have
found a likely death rate of 20%.2

The death rate, of course, does not tell the personal stories of people who will suffer
behind bars. Anthony Martinez’s story underscores the need to take action now.

Anthony Martinez
84 year old in renal failure with pending clemency petition

Anthony Martinez is 84 years old and suffering from renal failure and
4 dementia, as well as other serious medical conditions. He is currently
incarcerated in Sterling Correctional Facility, the site of Colorado’s
2" largest COVID-19 outbreak. He and his family are understandably
terrified that he will catch and die from the virus. Mr. Martinez has
Anthony Martinez's family. spent over 30 years behind bars for a series of robberies. He has paid
a substantial debt to society for these crimes. With his age and infirmity, no one can argue he is
public safety risk, but he has at substantial risk of becoming seriously ill or dying from COVID-19
if he remains incarcerated. Mr. Martinez’s niece, Kelly, is waiting for his release. She has a room
in her home waiting for him to spend his final years. Mr. Martinez has applied for clemency, but
he has heard nothing. Particularly, in the wake of this crisis, he could and should be immediately
released under your authority.
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Colorado just abolished the death penalty. We cannot keep elderly and medically
vulnerable Coloradans incarcerated in prisons that are likely to become their death traps.

In prison, as in the broader community, people of color will suffer the most from
COVID-19. Black people account for less than 4% of Colorado’s population and yet, account for
7.6% of all COVID-19 cases and 7% of all deaths.?® Colorado’s Latinx population is similarly
disproportionately impacted. Latinx people represent just over 21% of Colorado’s population, but
account for 35% of COVID-19 cases.?* Because of historic and systemic racism in our criminal
legal system and historic disinvestment in communities of color, Black, Latinx, and Indigenous
people are dramatically overrepresented in prisons.?® Thus, infections, serious illness, and deaths
among incarcerated people will inevitably fall most heavily upon incarcerated people of color,
who are also disproportionately represented among vulnerable populations with diabetes, heart
disease, respiratory disease, and other conditions with COVID-19 comorbidity.?®

Of course, it is not just people living behind bars who risk sickness and death in crowded
correctional facilities; it is the people who work behind bars who will die as well. The New Jersey
Department of Corrections reports that 427 workers in state prisons have been diagnosed with
COVID-19. At least three have died.?’ In the Marion Prison in Ohio, 109 staff members have
tested positive, and one has died.?® Rikers Island jail in New York has emerged as one of the most
infected and deadly workplaces in the country, with over 8 deputies dead from COVID-19 and
more than 800 corrections employees testing positive for the virus.?® As of March 22, 9 CDOC
staff have tested positive for COVID-19 and 126 are suspended from work, in quarantine, or in
isolation related to possible symptoms of or exposure to COVID-19.%° These numbers almost
certainly are a dramatic undercount of the number of infected staff members.

Public health experts are universal in their view that the only way to stem the tide of
illness and death in crowded prisons is by substantially decreasing the number of
incarcerated people so that social distancing is possible.®* As Dr. Carlos Franco-Paredes,
infectious disease expert at University of Colorado Anschutz, explains in a letter he sent to you,
Director Williams and other state officials on March 22, 2020:

To contain the spread of the disease, infection prevention protocols must be
meticulously followed. These infection prevention protocols include “social
distancing” measures, where individuals maintain a distance of at least six feet
from each other and frequent hand-washing and other good hygiene practices. . .
In a carceral setting, these protocols would require, for example, that
individuals sleep one person per cell, rather than in bunk beds.*?

Thus, the goal of safe depopulation of Colorado’s prisons should be a reduction in the
prison population that is adequate to allow for single-cell occupancy, or the equivalent if the
prison unit is dorm style, with a prioritization of releasing or single-celling vulnerable
incarcerated people. With Colorado prisons operating at around 90% capacity, and many people
locked in small cells with one or more cellmates and no possibility of social distancing, the
population reduction efforts to date are woefully insufficient to mitigate spread of the virus.

Without substantial prison depopulation, we can be virtually certain that the number and
percent of infected incarcerated people and staff will grow exponentially, as will serious illness
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and death in Colorado’s prisons. The further spread of COVID-19 in Colorado’s prisons will
significantly prolong the time needed to bring the virus under control, overwhelm existing
medical capacity inside the prisons, and will be potentially catastrophic for the people
incarcerated who disproportionately include populations the CDC has identified at increased risk
of mortality from COVID-19.34

While even the most urgent action will not protect incarcerated people and staff from the
spread of this virus, you can act now to decrease the number of deaths -- as has been your most
singular focus for people living outside of prisons in Colorado. The one way you can
meaningfully flatten the curve and save lives inside prisons is to exercise your executive authority
and clemency powers to bring down the prison population. Given that both in absolute
numbers and per capita, the United States, and Colorado, incarcerate more people than any
other nation in the world, it cannot be doubted that we can release thousands of
incarcerated people without compromising the safety of others.® We can and we must.

Governors Across the Country are Taking Necessary Action to Save Lives

In using your authority to lower the prison population, you will join the ranks of
Governors from a dozen states who have worked to release thousands of incarcerated people on
an emergency basis to mitigate the worst outcomes of this crisis. For example, the Governor of
New York’s executive order will release around 1,100 people incarcerated for parole violations,
while the Governor of Kentucky’s executive order will lead to the release of 900 incarcerated
people.®® The Governor of Arkansas suspended a parole requirement that made 1,233 incarcerated
people eligible for early release.®

Governors are appropriately prioritizing the release of medically vulnerable incarcerated
people. The Governor of Michigan signed an executive order to release incarcerated people who
are elderly, chronically ill, pregnant, have a behavioral health problem, are nearing their release
date or are incarcerated for a traffic violation or failure to appear or pay.® The Governor of
Maryland signed an executive order to expedite the release of incarcerated people eligible for
release within four months and to accelerate parole considerations for individuals convicted of
nonviolent crimes who are older than 55. These actions will result in the release of almost 800
people.®

Governors are also prioritizing the release of people nearing their scheduled release date.
The Governor of Ohio recommended the release of around 300 people who were within 90 days
of release, the Governor of New Mexico’s executive order will release incarcerated people who
were scheduled for release in 30 days and the Governor of Pennsylvania’s executive order could
lead to the release of between 1,500 and 1,800 vulnerable people nearing their scheduled release
date.*°

Finally, governors are using their executive authority to commute sentences and expand
the use of home detention in lieu of a prison sentence. The Governor of Oklahoma commuted the
sentences of over 450 incarcerated people.** The Governor of New Jersey signed an executive
order which allows some at-risk incarcerated people and incarcerated people whose sentences are
set to expire within three months or who were denied parole within the last year, to be moved to
home confinement for the duration of the pandemic.*2
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Under your leadership, Colorado has joined the Western Pact to help fight the COVID-19
outbreak. As part of this pandemic response, Governors of states in the Western Pact are taking
action to decarcerate state prisons. The Governor of Washington commuted the sentences of up to
950 vulnerable incarcerated people, while the Governor of California announced the early release
of 3,500 people who were scheduled for release within the next 60 days.*® These gubernatorial
actions from across the country are a model for Colorado and provide a clear consensus that safe
prison decarceration is a necessary part of any state response to the pandemic.

Planning for successful re-entry of released individuals.

People need to be released now, but we must also address what happens to them when
they return to their communities. Our collective efforts relating to reentry should be aimed at
ensuring safe transitional or permanent (where possible) housing, food and basic necessities,
appropriate mental and physical health services, and financial support for individuals and
communities to which newly released people will return. However, attempting to address the
substantial array of reentry issues implicated in these goals must not impede efforts to
immediately reduce the prison population and release vulnerable incarcerated people. Numerous
resources from nonprofits across the country and here in Colorado serve as models for appropriate
reentry planning including how to manage the release of vulnerable incarcerated people, and how
to uphold public health and safety throughout the process.* Despite these challenges, the
Governor’s immediate priority, in order to reduce prison density and save lives, must be to safely
release as many incarcerated people as possible.

Urgent Recommendations.

As of April 30, the CDOC has exercised its authority to release only around 200 people.*® To
maximize the number of lives saved, those numbers must be in the 1000s and should be focused
on the release of vulnerable people. Here are five steps you have the power to take right now to
forcefully address the COVID-19 pandemic and limit the spread of COVID-19 among some of
our most vulnerable communities:

1. Expedited Presumptive Commutation for vulnerable people. Within the next 30 days,
consider for commutation, with a presumption of release (parole or ISP-1) absent evidence
the person poses a “clear risk of physical harm to others or the community,” all
incarcerated people who are 55 years or older or who have an underlying health condition
that renders them high-risk of serious illness or death according to the CDC (“vulnerable
populations™)*® and:

a. Have a currently pending commutation application; or

b. Have been determined by CDOC to have a CARAS score of “low risk” or “very
low risk”; or

c. Have lived in a CDOC incentive unit for at least the past two consecutive years; or

d. Are serving a sentence for crime committed at age 20 or younger; or

e. Have a parole eligibility date and have served at least 20 years of their sentence.

2. Issue an Executive Order to immediately increase releases as follows:

a. Reduce new admissions. Temporarily suspend prison as a sentencing option for
lower level non-violent crimes or technical probation revocations or Community
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Corrections terminations whose underlying conviction is also for a lower level
non-violent crime.

b. Presumptive parole for vulnerable people past or near their parole-eligibility
date. All “vulnerable populations” who are or will be statutorily eligible for parole
within 180 days must be considered (or reconsidered) for parole within the next 30
days, with a presumption of release on parole absent evidence the person poses a
clear risk of physical harm to others or the community.

c. Required parole for people near release date. Require that all persons that have
a mandatory release date within the next 18 months be reviewed by the parole
board within the next 90 days and be released to parole or ISP-I with appropriate
conditions.

d. Improve parole board efficiency.

i.  Modify 17-1-119.7 to allow the parole board to better utilize the prison
population management measures, including:

1. Suspend the requirement in (2)(a) that the enumerated prison
population management measures may only be used when the
vacancy rate is 3% or less for 30 consecutive days. In other words,
allow the Parole Board to use these measures regardless of vacancy
rate.

2. Modify (2)(a)(ll) to allow the parole board to also review a list of
incarcerated people that are within 90 days of their parole eligibility
date. Suspend the requirement that people have to have an approved
parole plan prior to review. Also allow people who require victim
notification to be eligible for file review — but still require victim
notification and compliance with other VRA requirements pursuant
to section 24-4.1-203.5(1(j).

3. Modify (2)(a)(IV)(D) to allow people to be considered for release if
they have been regressed from community corrections or parole no
less than 60 days, not 180 days.

ii.  Suspend the requirement in 17-2-201(9)(a)(1) that the parole board is
required to conduct an interview whenever an incarcerated person initially
applies for parole and allow the parole board to conduct a review in lieu of
a hearing, without the presence of the incarcerated person.

iii.  Modify 17-2-201(4)(f)(1)(D) to allow the parole board to conduct a file
review in lieu of a hearing, without the presence of the incarcerated person,
if the incarcerated person is assessed to be medium or below risk (not just
low or very low risk) on the validated assessment instrument developed
pursuant to 17-22.5-404(2) and meets readiness criteria established by the
board. Also allow people who require victim notification to be eligible for
file review — but still require victim notification and compliance with other
VRA requirements pursuant to section 24-4.1-302.5.

3. Improve health outcomes and support successful reentry.
a. Allocate to CDOC substantial federal COVID-19/FEMA resources to transitional
housing for people being released.
b. Ensure that people who are over 65 have health insurance upon release.
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4. Timeliness/Staff Resources/Victim Notification.

a. Require that CDOC, parole and Governor office staff be re-assigned /properly
allocated to expeditiously process parole requests/commutation requests and plan
for release so that the deadlines herein can be met. Additional COVID-19
temporary parole board appointees may be required.

b. Temporarily change time frames for victim input, so that District Attorneys and
victims will have 14 days from notification to provide input on parole decisions.

c. Suspend the requirement under CRS § 16-11-308 that CDOC can only conduct
intake at Denver Reception and Diagnostic Center for those individuals who

CDOC already has previously conducted an intake.

5. Provide for further testing. Provide CDOC or CDPHE with adequate resources to ensure
that all state and private prisons are conducting COVID-19 prevalence rate testing on a

routine basis. Further prevalence testing is urgently needed at additional corrections

facilities including Limon Correctional Facility, Denver Women’s Correctional Facility,

Territorial Correctional Facility and Crowley Correctional Facility. Testing should be

available for all incarcerated people, especially at risk populations.

Conclusion

To protect the public health and safety of thousands of incarcerated people and the staff
that work in these prisons, as well as the health of the broader Colorado public, we urge you to act
immediately to mitigate the rising public health catastrophe in Colorado’s prisons. By expanding

commutations and parole, you will be taking the bold, but necessary, steps to save lives.
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