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DISTRICT COURT

WELD COUNTY, COLORADO
901 9th Avenue

Greeley, CO 80631

In re Search of Amalia's Translation and
Tax Service;

AMALIA CERRILLO, et al.,

Plaintiffs,

\Y

KENNETH R. BUCK, et al.,

Defendants.
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The matter came on for Ruling On Pre
Injunction before the HONORABLE JAMES HIA
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MONDAY, APRIL 13, 2009

(The following proceedings wer
court.)

THE COURT: This is the case o
Cerrillo and others, versus Kenneth Buck
The matter's here with regard to the requ
preliminary injunction, and several other
couple other motions. Specifically the m
for the Court's ruling. And it appears t
appropriate counsel are here, parties are

believe defendant Cook is not here, but t
understood, and accepted. It's not a pro

What | had proposed to do was,
addition to the issue of the requested pr

injunction, we have the motion to proceed

pseudonyms. We also have the motion rega

certification of a class. | proposed to
psuedonym motion, rule on the issue of th
injunction, rule on the issue of the requ
be certified.

At the conclusion of that proc
one side or the other to prepare a writte
reflecting the Court's ruling.

Is there anything else that co

needs to be addressed, or any -- and ther

e had in open

f Amalia
and others.
est for the
motions -- a
atter's here
hat

here. 1
hat's

blem.

we have, in
eliminary
with

rding

rule on the
e requested

ested class to

ess, I'll ask

n order

unsel believe

e might be
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some housekeeping things regarding time t

answer and case management type things, b

anything significant beyond that either s
to bring up?

MR. NEUREITER: Not for the pl
Honor.

MS. HOGAN: Not for Kenneth Bu

THE COURT: All right. First
take the issue of proceeding through the
pseudonyms.

| should state, by the way, th
this could be done with a written order a
common way to address this. My feeling |
| appreciate all counsel and parties bein
my feeling was that this is a matter of s
in the community. That's obviously been
by news stories, by the number of people
courtroom observing, so forth. It seems
case like that, it's just appropriate for
be in the community, sit on the bench, ma
be available to answer questions from cou
whatever, and not just mail in an order.
want to do it in this fashion.

Regarding the motion to procee

use of pseudonyms, the Court finds that t

o file an
ut is there

ide would wish

aintiffs, Your

ck.
of all, we'll

use of

at obviously
nd that is a
ust was -- and
g back here --
ome interest
demonstrated
in the

to me in an
the judge to
ke a ruling,
nsel,

And so | did

d through the

he following
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has been established. First of all, obvi

in the law is in favor of not doing this,

individuals would be identified. The pre

that all proceedings including the names

participants would be public knowledge.

obviously makes that clear, as does case
In this case, the Court notes

things. First of all, the plaintiffs inv

present when the warrant was executed, ot

some facts that are pretty much agreed to

existence of files, the content of the fi

not really fact withesses. So the Court

that is not -- that that is the case. Th

issues, in the Court's view are pretty we

the Heitler case which has been cited by
The Court does find that there

established a reasonable risk of fear --

reasonable fear of the risk of retaliatio

consequences in the community by the indi

are plaintiffs and who want to proceed wi
The Court bases this on, very

issues raised in the case. It's a high p

It involves matters that involve a lot of

argument, and great concern on both sides

debate. That debate has been as reflecte

ously the bias
that

sumption is

of

Rule 10

law.

several

olved were not
her than as to
. The

les. They are
finds that

ey, the

Il set out in
both counsel.
has been
ora

n and adverse
viduals who

th pseudonyms.
simply, the
rofile case.
passion and
of the

din letters
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to the editor and newspaper reports, e-fi
think there was an exhibit with some e-ma
cetera. Clearly there are strong feeling
they slop over into the area where some f
perhaps intemperate, and that's probably
both sides.

Be that as it may, it is legit
those individuals to believe they might b
harassment or retaliation or some sort of
in the community if their names are revea
they are identified as being aligned with
position or with a cause or a side that,
people, carries some proprium with it.

The Court is not persuaded the
reasonable -- that the motion should be g

of some fear of criminal prosecution, or

immigration consequences. Absent some ev

contrary, I'm going to believe and base t

-- the order on the belief that everybody

act professionally if there is criminal p

other legal consequence, that would come

not in violation of any order for any imp
So | don't think that's a conc

think there has been established a concer

legitimate concern of harassment in the ¢

lings -- or |
ils quoted, et
s here. And
olks are

the case on

imate for

e subject to
mistreatment
led and if
advocating a

for a lot of

reisa

ranted because
some fear of
idence to the
he ruling on
here would
rosecution or
appropriately,
roper reason.
ern, but I do
nof -- a

ommunity. I'm
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talking things now of employment conseque

being -- having adverse consequences at s
in the community, et cetera. | think tha
established, and that is a fair legitimat

This is not just a matter of b
I mean, this -- slightly bothered. This
something where emotions run as high as,
in the Mississippi case involving Bible r
school, where plaintiffs want to proceed
pseudonyms.

The Court also notes that the
here, they're named as individuals but th
their official capacity. It is really ag
and state -- or the policy of the agency,
official action of the agencies that are

There is not prejudice to the
plaintiffs are allowed to proceed through
psuedonym. The Court finds that if there
such prejudice -- and honestly | haven't
identify any, but if there would be some
addressed through a protective order, thr
particular discovery rules or regulations
and is not so significant it would affect
of the Court's ruling on this order.

So there's essentially no risk

nces, children
chool, people
t has been

e concern.
eing annoyed,
is clearly

for example,
eading in the

through

defendants
ey're sued in
ency action
of the

at issue here.
defendants if
the use of a
should be
been able to
that could be
ough

in this case

the outcome

or very
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minimal and controllable risk of unfairne
defendants. There is, we're dealing with
essentially against government action, no
private individual. There is a legitimat
regarding adverse consequences in the com

The bottom line is the Court f
-- this motion should be granted. So the
can't -- may proceed in this litigation t
of pseudonyms as they have up to this poi

The next order, or the next mo
want to take up, is the motion for the pr
injunction and/or also for the return of
want to make certain findings of facts an
of law that go to this issue. The order
entered. At the conclusion of that, | wi
side to prepare a written order that will
and will become the order in this case.
Court has reviewed this primarily and I t
parties have tried it primarily as -- or
plaintiffs have -- as a request for a pre
injunction. In the Court's view, Rathke
McFarland and related cases set out the f
looked at by the Court.

First of all, the facts that a

by the evidence, these are largely agreed

ss to the

a suit

t against a

e concern
munity.

inds that the
plaintiffs
hrough the use
nt.

tion that |
eliminary
property. |

d conclusions
will be

Il ask one

be E-filed
Obviously, the
hink the

at least the
liminary
versus

actors to be

re established

to. There
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haven't been a lot of really contested or
facts, but | think some factual framework
for the order. And the Court finds the f
established, either by agreement or from
And that is that there was the seizure of
tax records and other things at the offic
plaintiff, Amalia's Tax Service. Thisto
October 17th of last year. As to why thi
first of all, this was pursuant to a sear
that was issued by a judicial officer on
to why it happened, the facts are set out
in detail in Judge Hartmann's order in th
versus Gutierrez case. And also are set
sufficient adequacies in the affidavit wh
received as an exhibit.

Just to briefly reiterate, Ser
was being investigated for possible crime
criminal impersonation and related crimes
the attention -- the attention of the inv

that he had -- he had his taxes done at p

service. Evidence was produced through M

not only he, but others who used that ser
filed taxes using ITIN and possibly using
Security numbers that did not belong to M

in the case of the others, did not belong

disputed

iS necessary
ollowing is
the evidence.
the various
e of the

ok place on

s happened,
ch warrant
affidavit. As
very well and
e People

out with

ich has been

vando Trejo
s including

. It came to
estigators
laintiff's tax
r. Trejo that
vice, had
Social

r. Trejo, or

to these
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others. It was believed then by the offi
the warrant that there was evidence to be
of identity theft, criminal impersonation
crimes.

So the search warrant was soug
affidavit was executed in front of the ju
officer. The warrant was issued. The se
place. There was a return. That is also
reflecting what was seized. To summarize

many, many boxes of materials, papers, et
files, approximately 5,000 tax files. Th
computers, computer records, CDs, related
Much of this pertaining to the tax record
clients and customers of Ms. Cerrillo. B
materials pertaining to her business oper
pertaining to her as an individual, famil
personal bank records, et cetera, et cete
warrant sought specifically tax records f
authorized the seizure, would be more pre
of tax returns for '06 and '07, where the
match the W-2 or related employment infor

It also sought related compute
and equipment, so essentially all of thes
reflected in the exhibits, the return, et

seized. They were physically removed fro

cers seeking
found there

and related

ht. The

dicial

izure took

an exhibit

, there were
cetera,

ere also were
electronics.
s of the

ut other

ation and

y records,

ra. The
or'06 -- or
cise language,
ITIN did not
mation.

r materials

e items as
cetera, were

m the
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premises. They were viewed. A significa
-- the majority of these items were retur
23d, uncopied. The balance was returned
copied.

The ratio of uncopied material
files, to copied was about 3700 to 1300.
some was reviewed, found not to come with
at all, returned; others, items were revi
and then the originals returned.

The right that is involved is
the Fourth Amendment of the U.S. Constitu
Article 1l Section 7 of the Colorado Cons
individuals are to be free from unreasona
and seizure. Obviously the issue present
was this an unreasonable search and seizu
-- well, maybe it isn't 100 percent clear
Court finds there was a search, there was
The question is, is this reasonable.

The Court finds that there is
right that attaches to the various tax do
materials that are at issue here. | thin
clear beyond any quarrel, and the Court f
clear.

These items are not privileged

be, under certain circumstances, obtained

10

nt portion of

ned on October

but was

in terms of
So again,
in the warrant

ewed, copied

guaranteed by
tion by
titution. All
ble searches
ed here is,

re. Clearly

, but the

a seizure.

a privacy
cuments and
k that is

inds it's very

. They may

for criminal
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or other prosecutions. But they are acco
reasonable expectation of privacy. They
confidential. They are -- generally peop

expect they will be held confidential. T

when they're in someone's own home; that

they're at a preparer's office; that is t
they're in the custody of the IRS. And s
6713 reflect this. Losavio versus Robb,
State Farm, related Colorado cases that h
by both sides, C.R.S. 39-21-113, all of t
that there is an expectation of privacy h
The information in the tax fil
clients and customers included obviously
but also identification, things pertainin
dissolution of marriage, medical records,
that we find on tax returns such as chari
activities, et cetera, work activities, t
to children or other dependents, immigrat
All of these things are essentially priva
confidential in the expectation of most p
Additionally, as | said, there
was seized included personal information

Cerrillo through the computer records, he

records, her own personal business record

Also the Court finds, and both

11

mpanied by a
are

le believe and
hat is true

is true when
rue when
ection 6103,
Stone versus
ave been cited
his is clear
ere.

es of these
tax records,
gto

other things
table

hings related
ion materials.
te and

eople.

was -- what
of Ms.

r own bank

s, et cetera.

sides can
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concede, and this is reflected in the aff
warrant, it is clear, Ms. Cerrillo is not

a crime. She was not the object of the i

Rather one or more, some unknown number o

customers, clients who were believed to b
identity theft or criminal impersonation
criminal acts, were the target of the war
not.

This, in the Court's view, is
important fact and really is the focus of
discussion in terms of the Fourth Amendme
whether this action was reasonable or not
that she was not herself the target remov
from the holding of many other cases wher
offices that have been a target have been
the search warrants and privacy issues su
lawyer's office or an accountant, or thin
sort.

In those examples, typically t
the person suspected or the accountant or
And that goes to issues of specificity, w
might be found, how specific the warrant
It's a different kettle of fish where Ms.
the target and they were looking for evid

crime by her and they were specific as to

12

idavit for the
suspected of
nvestigation.
f her

e committing
or other

rant. She was

an extremely

the

nt, and

. The fact

es this case

e professional
involved with
chasa

gs of that

he lawyer was
whatever.
here the items
is, et cetera.
Cerrillo was
ence of a

what type of
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crime, what type of evidence. It's not c
exactly that's specified. Isitin a red
blue folder, is it in a bank record, is i
electronic form, is it in a checkbook, as
is otherwise specificity. But here, the
were the targets of this and that were su
criminal conduct were not Ms. Cerrillo, b
customers, thousands of individuals.

So, again, we'll talk more abo
minute, but the Court finds that to be th
that that is both factually so, but also
law that removes this case from the Rocca
analysis used in those cases. And finall
matter, the issue of the removal, return.

The Court finds, and | would ¢
this as a mixed finding of fact and law,
finds that that is a search. That is not
preliminary or precursor activity or anyt
than a search. There could have been a s
premises. They could have removed the it
did and reviewed them elsewhere. Presuma
have looked at them in the yard or the dr
regardless, it is a search. They were --
materials were reviewed. They were evalu

in some instances briefly, and they were

13

ritical where
folder, a

tin

long as there
people that
spected of

ut her

ut that in a

e case, finds
as a matter of
forte and the

y as a factual

haracterize
but the Court
some

hing other
earch on the
ems as they
bly they could
iveway, but
all the

ated, albeit

searched.
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The issues to be addressed reg
preliminary injunction are, again, set ou
versus McFarland. All counsel know what
not going to go through those cases again
take these one by one.

Regarding the possibility or t
of immediate irreparable injury, the Cour
has been established. Clearly, there is
right. There is an ongoing violation, in
view of that, right through the execution
search.

The information, at least the
been copied, is still in the possession o
defendants. There was evidence of disclo
to employers, et cetera. There is a cont
this problem continuing to haunt the plai
the Court finds that the irreparable inju
been established.

As far as the reasonable possi
on the merits, of all these factors, | wo
characterize this as the critical factor.
not exist, the others don't really matter
Court finds that it does exist, there is
probability of success on the part of the

the merits of their claim for injunctive

14

arding the
tin Rathke
they are. I'm

. We'll just

he probability
t finds this

a privacy

the Court's

of this

part that has
f the

sures such as
inued risk of
ntiffs, and

ry factor has

bly of success
uld

If this does
, but the
a reasonable
plaintiffs on

and
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declaratory relief.

The search, the Court finds, w
unreasonably overbroad as to the 5,000 fi
warrant itself was overbroad to the exten
with computer and related records. The C
I've said, that the seizure, removal, rev
process was a search, essentially to revi
confidential records to see if they're co
may do a search, it is in fact a search,
something preliminary to a search, it's t
And so essentially everything here was se

beyond what was established, either autho
warrant or for which there might have bee
cause in the affidavit.

The Court finds that the warra
particularity as to what was to be seized
failed to identify or establish probable
specific criminal act. It was in fact a
general search. It was an exploratory se
authorized by this warrant, and it was im

The Court finds that at best,
here was the affidavit established probab
believe that somewhere in Ms. Cerrillo's
the records of some customer, or customer

know who and we don't know how many -- th

15

as
les. The

t it dealt

ourt finds, as
iew, return

ew

vered. So you
it's not

he search.
arched, far
rized by the

n probable

nt lacked

; that it

cause for a
barebones
arch that was
proper.

what happened
le cause to
records, in

S -- we don't

ere would be
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evidence of some crime by someone. There
probable cause as to a specific individua
specific files, as to a specific crime an
gets back to the fact that Ms. Cerrillo w
target. These other individuals were. A
as to invading their rights of privacy an
under the amendment from an unreasonable
seizure, probable cause had to be establi
generally that something had happened and
be some evidence of it here, but probable
as to an individual that his or her right
legally and properly be invaded because o
going to establish probable cause that th
that person's records would substantiate
would be in violation of the law.

| want to refer specifically t
supplemental brief of defendants, page 3,
where they talk about specificity. | thi
that Ms. Cerrillo was not a target, these
were, really rebuts that argument, and th
issue that the Court has had to deal with

This is a case where everybody
want to come up with analogies and exampl
apartment houses to dormitories in colleg

of things and some have been reasonable a

16

was not

l, as to

d, again, this
as not the

s to them, and
d to be secure
search and
shed, not just
there would
cause to --

s could

f the evidence
at person or

the claim and

o the

page 11,

nk the fact
other people

at's the key

has seemed to
es from
e to all sorts

nd some have
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been a stretch in the Court's view.

I have my own analogy, and I'm
offer one, but it illustrates the reasoni
behind the Court's finding here. And thi
analogy having to do with my doctor and m
office and my medical records. | don't k
up with this, it could have been anything
the time | was visiting my doctor, at the
this hearing. But in any event, in my ex
a physician and he has my medical records
confidential, not privileged, but general

be confidential and private.

Assume that some other individ
problem and as a part of that drug proble
uses and deals with controlled substances
my doctor. He makes that fact known to m
is reflected in the records of this indiv
furthermore, there are others like him an
that and my doctor knows that, and all of
established in some discussion or interro
law enforcement. We know at that point t

doctor's records would reflect some evide

misconduct by some people. Would a searc

properly issued to review every single re

including mine, to see if there is eviden

17

only going to
ng that is
s would be an

y doctor's

now why | came

, but maybe at

time we had
ample, | have
. They are

ly expected to

ual has a drug
m, poSsesses,
and he visits
y doctor. It
idual, and

d he knows
this is

gation with
hat my

nce of drug

h warrant be
cord,

ce of my or
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other people's violation of the drug laws
answer is no, there's no probable cause a
There's no probable cause as to the next

What if the search warrant iss
addressed the medical records of those wh
drug problem and the officer executing th
reviewed all the records to ascertain whi
that category, which did not, looked at m
see whether there's a reference to a drug
medical records? The answer again is no.
search in the Court's view.

And I think what is on point i
Doe versus Broadrick involving the methad
think that is more or less what happened
not a proper search.

So the Court finds for all tho
consistent with the constitution, the Cou
all those reasons that there is a reasona
probability of success on the merits.

There is, in the Court's view,
remedy at law. Rule 41, first of all, is
Secondly, suppression is not an issue for
who don't face criminal prosecution. It
those who do, but many, or most of those

But what they seek is return o

18

? I think the

s to me.
person.

ued and only
o did have a

e warrant

ch fell within

y records and
problem in my

Thatis a

s the case of
one clinic. |

here. Thatis

se --
rt finds for

ble

no adequate
equitable.
individuals
might be for
people don't.

f these items,
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not suppression of evidence. Damages cer
adequate. Rule 41 doesn't address the si
private information is copied and retaine
and known by people who shouldn't possess

There may be future violations
order. So, again, there's no adequate re
In terms of balancing the equities, there
public gain through this search. Arguabl
gain through information or evidence obta
violation of the constitution, but overlo
issue, even so, there is little of public
compared to the private harm to Ms. Cerri
business, to her clients, to her clients’
terms of fear, in terms of invasion of co
private material.

Preserving the status quo. Ob
status quo prior to the arising of this ¢
that these materials were private and wer
the defendants.

And finally, the issues of pub

where much evidence was presented. The C

that this factor favors plaintiffs as wel
Specifically that the IRS and federal gov
policy of allowing the ITIN to be used, o

that it be used in some circumstances, re

19

tainly are not
tuation where
d, possessed
and know it.
, absent an
medy at law.
is little

y there is no
ined through a
oking that
benefit

llo, to her
privacy in

nfidential

viously, the
ontroversy was

e not held by

lic policy,
ourt finds

l.

ernment's tax
r requiring

quiring all
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people with income to file returns regard
status. That is a public policy and a si
public policy, as is the protection of le
privacy rights. And beyond the IRS issue
issue of the confidentiality of tax recor

in the possession of tax preparers.

The public policy issues here,
Court's view, strongly favor the plaintif
defendants.

Now, there's been a lot of bri
of argument, a lot of evidence. We could
great length, but | think essentially, |

the things that | think are important to

So I'm not going to go back and address e

point, every argument, et cetera, beyond
already.

The Court finds that the preli
injunction should be granted. The plaint
their burden of proof as to that issue fo
stated, so it is granted, specifically pr
further searches consistent with this Cou
this issue, prohibiting further disclosur
materials obtained through the search on
October. The Court further, in this prel

injunction, will direct that any informat

20

less of other
gnificant
gitimate
, the overall

ds, and things

in the

fs and not the

efing, a lot
go on at
have covered
be covered.
very single

what I've said

minary

iffs have met
r the reasons
ohibiting

rt's ruling on
es of

the 17th of
iminary

ion,
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documents, materials, et cetera, remainin
possession of defendants, whether origina
actually | believe there would be no orig
but also copies -- and | do know there ma
materials -- that that would be destroyed
to plaintiffs, one or the other, within s
today's date.

The intent of this order is th
of seven days there is nothing in whateve
nature derived from this search that rema
possession of defendants.

The Court also directs that th
the possession of the clerk pursuant to t

order may be returned to the plaintiffs.

counsel should communicate with the clerk

District Court Clerk, and arrange the det
but these materials may be returned.
The interim order that was ent
extent it's consistent with this ruling,
in effect.
What | don't think is properly
don't think this Court can prohibit any g
activity and certainly it appeared that t
order very broadly prohibited grand jury

might relate to the materials that have b
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think that the more appropriate and legal
order is that the grand jury may proceed
appropriate and any indictments handed up
addressed obviously through due process o
however, information, materials, et ceter
through this search may not be used or pr
grand jury.

The same is the case with the
warrants. If an arrest warrant now exist
executed, and the individuals involved ob
their rights under the law and that issue
pursued as appropriate through the courts
warrant may be sought from this point, us
information derived from this search.

Related to this, tangentially
would be that defendants should file thei
within 20 days. Discovery can commence i
The Court sees no reason why that should
indeed it has not happened, but it certai
authorized to commence.

Then the final issue would be
of certification of the class under Rule
specifically 23(b)(2). This issue has gi
of difficulty because | have a concern an

that really | don't believe has been brie
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by either side. And itis this: First o
Court finds that the criteria of 23(a) ha
established here. Clearly it's impractic
5,000 people, there's commonalty, there's
there is certainly adequacy of representa
23(b)(2) criterion I think also exists.
exception would be Ms. Cerrillo. But the
is worded, the class is her customers, no
herself. And the defendants have acted i
fashion towards all those individuals, in
view, in conducting a search. | understa
have been prosecuted, some have not. Som
ITIN mismatch, some did not. Butin ever
there was a search the Court finds.

What gives me a problem with t
unlike many cases where a class certifica
sought, there already is a representative
here and this person is a plaintiff and t
Cerrillo. Ms. Cerrillo brought this acti
because of her own documentation that was
own business that was searched, and she c
standing to assert her own rights, but sh
this action as a fiduciary addressing the
of her customers.

The issue she raised was the s

23
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tion. The
The possible
way the class
t Ms. Cerrillo
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it proper or not, of the tax files of all
customers. The class proposed is her cus
have tax files that are involved in this.
fiduciary duty to her clients. She was t

of these records and she brought this act

If she prevails in this action
of each and every one of her clients, cer
privacy, et cetera, would be vindicated.
not prevail, there would be no reason to
someone else representing this class woul
they had brought the action instead of he
stands, in a way, in the shoes of all the
representing all of them, because she was
of the records.

For that reason, the Court is
difficulty perceiving the reason for clas
certification. Why that would need to ha
seem obvious when the custodian of all of
is a named plaintiff, participating in th

The case law is clear that cer
classes is in the discretion of the Court
the findings regarding the specific facto
and (b)(2), but beyond that, | think the
impediment here to my being willing to ce

class is | just view it as unnecessary, a

24
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Cerrillo is a plaintiff, every customer h
has a person advocating for their privacy
That is, in essence, a class,

representative. | hope I've made that cl
like I'm sort of repeating myself, but th
concern. And so based on that, the motio
certificate is denied.

Now, I'm going to stop at this
counsel for the plaintiff -- to me, and |
everybody, the key issue here is the issu
preliminary injunction. As to that, I'm
plaintiffs’ counsel to prepare the order
submitted.

And, again, I've tried to avoi
through every single fact that has been a
cetera. | don't know the findings are ne
everything. Findings are needed where th
sufficient, but -- so let me just ask if
anything that I've left out, anything tha
need to clarify, and | don't know who spe
going to do the order but whoever it is,
and tell me if there's something | should
fully.

MR. NEUREITER: Your Honor, if

minute to consult with my co-counsel.
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THE COURT: That would be fine

MR. NEUREITER: Your Honor, Re
on behalf of Ms. Cerrillo and the plainti

The one issue we did have a qu

and it relates to the class certification

understand you denied. The reason why th

class certification was brought was recog
Ms. Cerrillo had a strong interest hersel
protecting her own privacy interests. Th

concern that the defendants might raise t

she didn't have the Fourth Amendment stan

the privacy interest of the individuals.

And | guess the one issue of ¢
is, in your findings, relating to her fid
obligation to her client. If you have fo
has, and if you are finding explicitly sh
have the standing to assert the privacy i
individuals, that's the one area that rai
concern for us on that question.

THE COURT: Well, I am so find
extent. | don't know that I could proper
as a fiduciary she is obligated to bring
In fact, she might be. I'm just not sure
she certainly has standing and has the ri

it, and it's a prudent responsible act fo
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it, if she believes, No. 1, these people
customers, and No. 2, this material, et c
confidential, as she clearly believes. S
does have that standing, and that's the v
finding that it's kind of redundant or su
certify a class.
MR. NEUREITER: Thank you, You
THE COURT: Was there anything
MR. NEUREITER: No, Your Honor
terms of the order, with the preliminary
didn't recite the facts. We stated for t
stated on the record.
THE COURT: | think that's fin
kill a lot of trees reciting all these th
the record. It's there for anybody to re
appellate court, whoever. | think that's
MR. NEUREITER: There was one
caused some dispute with the defendants i
order, and that we used the word in the f

"the fruits," "fruits of the search” coul

And I think in that context it was for in

And here Your Honor has given a directive
not be -- any of the materials that were

shouldn't have been used in grand jury in

warrants issued based on that. | assume
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fruits and anything generated down the ch
originally started with Ms. Cerrillo, tha
covered by your order, that all the fruit
search should not be used in any further

THE COURT: What | would want
sides to -- if this should become an issu
case, say a criminal prosecution, | would
sides to have a chance to litigate that i
how attenuated is it when you say it's de
Are there other issues like inevitable di
forth?

| don't know that | want to ex
what I've said already. | want all the m
| don't care what form they're in, | don’
that's not an issue, but | don't want to
else might exist because of the search.
if there was a questioning of some indivi
statement made, I'm not automatically rul
is suppressed or has to be destroyed. |
for another day if it does exist in anoth
has to be litigated. I'll stick with wha
which is materials.

Let me ask the defendants the
Questions? Issues left out? Thingsto b

MS. HOGAN: Yes, Your Honor, i
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Hogan appearing on behalf of Kenneth Buck
District Attorney.

I have a couple of questions r
timing.

First of all, given the fact t
preliminary injunction, the fact that the
ordering the return of everything as oppo
the interim ruling had been, it was simpl
client's hands and in the Court's hands.

preliminary nature of the injunction sort
concern, that if --

THE COURT: Okay. I certainly
the concern. | see where you're coming f
very foolish if | didn't. But | think wh

happen here is this material should be re
destroyed, and so, | mean, there was an i
it was held by the clerk. We're past tha
I'm not going to change the order.

MS. HOGAN: Could we get some
on when the seven days begin to run? Fro

THE COURT: Unless you can giv

reason to change this, it would be from r
MS. HOGAN: Okay. From today.
THE COURT: I'm not trying to

unreasonable. Obviously people leave the

29
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time and say, What's he saying? Of cours
unreasonable. I'm not trying to arbitrar
number of days and cause somebody a probl
would be more appropriate for some mechan
haven't thought of, obviously tell me. B

is | want this done quickly.

MS. HOGAN: Okay. So we'll no
if there's going to be an issue.

THE COURT: I'm available on v
notice if we need a telephone conference
can certainly do that.

MS. HOGAN: For the record, |
move for a stay for the enforcement of th
appellate purposes.

THE COURT: Okay.

MS. HOGAN: And with regard to
criminal cases, Your Honor, is your order
affect those as well where they're -- the
already in process?

THE COURT: 1don't think that
for me to do that. Now, | assume there w
litigation in those cases as to what may
used, et cetera, but, no, I'm not purport
the criminal processes of the whole judic

and what could be many, many cases.
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MS. HOGAN: Okay.

THE COURT: The defendants' mo
is denied.

And is there anything else fro

MS. HOGAN: Wait, wait, Your H
apologize. I'm sorry.

MR. BROUGHAM: | think for the
just conferred with my client in terms of
compliance with your seven-day order. Fr

sheriff's point of view, that's been comp
it should not be an issue.

THE COURT: Okay. Fine. Iwa

cut anybody off. Is there anything else?
matters we should take up? We'llbeinr

(The court was in recess.)

* * k
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REPORTER'S TRANSCRIPT
The above and foregoing is a tr
accurate transcription of my Stenographic
in my capacity as Official Reporter, Weld

District Court on the date above set fort

Dated at Greeley, Colorado, thi
April, 2009.
Julie A. Rocha
Certified Shorthan
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