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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 09-cv-01196-CMA-MEH
NATHAN JERARD DUNLAP
Plaintiff,
V.

ARISTEDES W. ZAVARAS, in his official capacity asxécutive Director of the
Colorado Department of Corrections,

Defendant.

THIRD AMENDED COMPLAINT

INTRODUCTION

For nearly fourteen years, the Colorado Departraé@iorrections (CDOC) has
denied Plaintiff Nathan Jerard Dunlap regular oatdexercise, in violation of the Eighth
and Fourteenth Amendments to the U.S. Constitution.

The CDOC has incarcerated Mr. Dunlap in Coloradstgpermax” prison, the
Colorado State Penitentiary (CSP), nearly contislyosince Mr. Dunlap was sentenced
to death on May 17, 1996. (The only instances wierDunlap has been allowed
outside since May 1996 were when he was transfémoed CSP to other detention
facilities on a handful of occasions for brief pel$ of time for medical or legal reasons.)

During the lengthy time periods that Mr. Dunlap bagn incarcerated at CSP, the
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CDOC has not allowed any CSP inmates, includingDdmlap, to exercise outdoors.
Instead, CSP provides inmates with the opportunigxercise only in a “day room” that
is part of the CSP building. The CSP “day rooms hdloor, a ceiling, and four walls.
Inmates placed in the “day room” are not outside.

Defendant Aristedes W. Zavaras, the Executive Doreaf the Colorado
Department of Corrections, has incarcerated antirages to incarcerate Mr. Dunlap at
CSP, not due to any conduct by Mr. Dunlap durirgjilcarceration, but instead pursuant
to the CDOC'’s policy of incarcerating all inmates@©olorado’s “death row” at CSP.
Through this policy and practice of depriving Mumap of regular outside exercise,
Defendant has acted with deliberate indifferendgitoDunlap’s physical and mental
health. Defendant knew and continues to knowhkds consigning Mr. Dunlap to many
years as a “death row” inmate incarcerated at Ci#tout being allowed to exercise
outside, and Defendant disregarded and continugistegard the substantial risks that
this long-term deprivation of outdoor exercise pomehuman health and well being.

Mr. Dunlap seeks injunctive and declaratory refiegfthis violation of his Eighth
Amendment right to be free from cruel and unuswaighments.

JURISDICTION AND VENUE

1. This Court has original jurisdiction pursuant tol28.C. 88 1331 and 1343
over Plaintiff’'s cause of action arising under th&. Constitution and 42 U.S.C. 88 1983

and 1988, and pursuant to the Declaratory Judgen®8 U.S.C. 88 2201 and 2202.
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2. Venue lies in the U.S. District Court for the Distrof Colorado because a
substantial part of the events and omissions gikisgyto Mr. Dunlap’s claim occurred
within the District of Colorado. 28 U.S.C. 8§ 13BJ(@).

PARTIES

3. Plaintiff Nathan Jerard Dunlap is, and at all timglgvant to this action has
been, a “death row” inmate incarcerated by the CDOC

4. Defendant Aristedes W. Zavaras, the Executive Doreaf the CDOC,
operates the State of Colorado’s correctional ifeeslwhere Mr. Dunlap is, and at all
times relevant to this action has been, incarcdrates the Executive Director of the
CDOC, Defendant is responsible for both the pading the practice that has resulted in
Mr. Dunlap being incarcerated at CSP without outdo®rcise for years at a time, as
described in this Third Amended Complaint. Allzéfendant’s acts and omissions
alleged in this Third Amended Complaint have bemthae being carried out under color
of state law. Defendant is sued in his officigbaeaity.

FACTUAL BACKGROUND

5. Mr. Dunlap was sentenced to death by a Colorada couMay 17, 1996.
6. As a matter of policy of the CDOC under Defendalgadership, all “death

row” inmates, regardless of prison conduct, aresedwat CSP.
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7. Pursuant to this policy, the CDOC sent Mr. Dunial©SP on May 22,
1996, with the expectation that Mr. Dunlap woultheén at CSP as long as he was on
“death row.”

8. When Mr. Dunlap was sent to CSP, the CDOC knewMraDunlap
would likely serve at least ten years of incarderaait CSP, given the protracted process
of appeals and postconviction challenges affordezhpital cases.

9. CSP is a Level V security correctional institutiarhich is the highest
security level that exists within the CDOC.

10. CSP is an administrative segregation facility & @DOC.

11. During all times relevant to this action, the CD®&5 not allowed inmates
incarcerated at CSP, including Mr. Dunlap, to eiseroutside.

12. The CDOC has incarcerated Mr. Dunlap at CSP asthdew inmate
nearly continuously since May 22, 1996. Since tlaé, the only instances when the
CDOC has allowed Mr. Dunlap outside were when Minlap was transferred from CSP
to other detention facilities on a handful of odoas for brief periods of time for medical
or legal reasons. On these occasions when Mr.dpumbs briefly incarcerated at non-
CSP facilities, Mr. Dunlap was allowed to exeraseside, without incident.

13. Upon information and belief, Mr. Dunlap has beenttwously

incarcerated at CSP since September 2007.
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14. During all times relevant to this action, instedéiowing inmates
incarcerated at CSP, including Mr. Dunlap, to eiseroutside, the CDOC has provided
CSP inmates the opportunity to exercise only iday“‘room” that is part of the CSP
building. The CSP “day room” has a floor, a cajliand four walls. Mr. Dunlap has not
been outside when he has been in the CSP “day toom.

15. During the extended periods of time that the CD@€ incarcerated Mr.
Dunlap at CSP, Mr. Dunlap has not received anyitendid, natural sunlight on his skin,
and no unfiltered, natural sunlight has enteregbls. During these periods of time,
Mr. Dunlap has not felt the wind, nor rain, nor ano

16. Long-term deprivation of the opportunity to be adgssuch as the CODC
has inflicted on Mr. Dunlap poses a substanti&l ofsserious harm to mental and
physical health.

17. Defendant knew and continues to know that his @etsomissions in
preventing Mr. Dunlap from engaging in regular aatdexercise over extended periods
of time pose a substantial risk of serious harmtoDunlap’s mental and physical
health.

18. Absent a change in CDOC policy or an injunctiomés by this Court,
Defendant will continue to incarcerate Mr. DunlafC&P, with exceptions only for brief
trips to other detention facilities for medicallegal reasons, for as long as he remains on

“death row,” regardless of his prison conduct.
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19. Absent a change in CDOC practice or an injunctesuied by this Court,
Defendant will continue to prevent CSP inmateduidiong Mr. Dunlap, from exercising
outside.

CLAIM FORRELIEF (42 U.S.C. 88 1983 and 1988)

20. Plaintiff hereby incorporates paragraphs 1-19 of Tinird Amended
Complaint.

21. Defendant, through his acts and omissions as gétifothis Third
Amended Complaint, has violated and continuesdate Mr. Dunlap’s right to be free
from cruel and unusual punishments under the Eightlendment to the U.S.
Constitution. Defendant is the Executive Direaiba state agency who has acted under
color of state law and knew and continues to krimat preventing Mr. Dunlap from
engaging in regular outdoor exercise over extempegmds of time poses a substantial
risk of serious harm to Mr. Dunlap’s mental and bl health. Defendant has acted
and continues to act with deliberate indifferentdénying Mr. Dunlap regular outside
exercise for extended periods of time.

22. An actual and immediate controversy exists betwdamtiff and
Defendant. Plaintiff contends that the challengelicy and practice violates his
constitutional rights. Defendant contends thatdhallenged policy and practice comply

with the law. Plaintiff is therefore entitled tadaclaration of rights with respect to this
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controversy. Without such a declaration, Plaintiitf be uncertain of his rights and
Defendant will be uncertain of his responsibilitieeder the law.

23. Plaintiff is entitled to injunctive relief. Defeadt has enforced and is
enforcing the challenged policy and practice addiaintiff. Defendant has acted and
continues to act under color of state law to depRiaintiff of his constitutional rights.

As a result of the existence, operation, and implaation of the challenged policy and
practice, Plaintiff has suffered irreparable injdue to the past violation of his
constitutional rights and is suffering a real aminediate threat of continuing irreparable
injury due to the ongoing violation of his constitunal rights. Plaintiff has no plain,
adequate, or speedy remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests that this Court graint the following relief:

(a) Adjudge and declare that the acts, omissionigies, and conditions described
above are in violation of the Eighth and Fourteghtiendments, which grant
constitutional protection to Plaintiff.

(b) Permanently enjoin Defendant from subjectitagrfdff to the unconstitutional
and unlawful acts, omissions, policies, and coodgidescribed above,;

(c) Award Plaintiff the costs of this suit, and seaable attorneys’ fees and

litigation expenses pursuant to 42 U.S.C. § 1988;
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(d) Retain jurisdiction of this case until Defentlhas fully complied with the
orders of this Court, and there is a reasonable&rasse that Defendant will continue to
comply in the future absence continuing jurisdietiand

(e) Award such other and further relief as the €daems just and proper.

DATED this 8thday of March, 2010.

Respectfully submitted,

s/ _Gail K. Johnson
Gail K. Johnson, Esq.
Johnson & Brennan, PLLC
1401 Walnut Street, Suite 201
Boulder, Colorado 80302
Telephone: (303) 444-1885
Facsimile: (866) 340-8286
gjohnson@johnson-brennan.com
Cooperating Attorney with the ACLU
Foundation of Colorado

s/ _Mark Silverstein
Mark Silverstein, Esq.
Legal Director
ACLU Foundation of Colorado
400 Corona Street
Denver, Colorado 80218

ATTORNEYS FOR NATHAN DUNLAP
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CERTIFICATE OF SERVICE
| hereby certify that on this 8th day of March, @QlLelectronically filed the
foregoing THIRD AMENDED COMPLAINT with the Clerk ahe Court using the ECF
system, which will send notification of such filing the following via email:

Chris W. Alber

Assistant Attorney General

Civil Litigation & Employment Law
Section

1525 Sherman Street" Floor
Denver, CO 80203
chris.alber@state.co.us

s/Gail K. Johnson




