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6KHULII�(OGHU�DJUHHV�WKDW�VXPPDU\�DGMXGLFDWLRQ�LV�DSSURSULDWH���5HVS��DW��±����$QG�KH�

GRHV�QRW�FRQWHVW�WKDW�KLV SUH�0DUFK���SROLF\�LV�XQFRQVWLWXWLRQDO�DQG�XOWUD�YLUHV���,QVWHDG��KH�

LPSOLHV�WKDW�KLV�IRUPHU�SROLF\�LV�QR�ORQJHU�DW�LVVXH���6HH�LG� DW��±�������%XW�DV�3ODLQWLIIV�H[SODLQHG��

DQG�DV�WKH�&RXUW�UXOHG��3ODLQWLIIV¶�FKDOOHQJH�WR�WKH�SULRU�SROLF\�UHPDLQV�D�OLYH�FRQWURYHUV\���6HH

$PHQGHG�5HSO\�LQ�6XSSRUW�RI�&ODVV�&HUWLILFDWLRQ�DW��±���2UGHU�5H &ODVV�&HUWLILFDWLRQ�DW��±����

7KH�&RXUW�VKRXOG�WKHUHIRUH�HQWHU�VXPPDU\�MXGJPHQW�DV�WR�WKDW�SROLF\�

:LWK�UHVSHFW�WR�KLV�FXUUHQW�����KRXU�GHWDLQHU�SROLF\��WKH�6KHULII�GRHV�QRW�FRQWHVW�PDQ\�RI�

3ODLQWLIIV¶�DUJXPHQWV�DQG�PDNHV�OLWWOH�RU�QR�PHQWLRQ�RI�WKHLU�UHTXHVWHG�UHPHGLHV���+H�UDLVHV�QR�

LVVXHV�RI�IDFW DQG�SURYLGHV�QR�YDOLG�OHJDO�EDVLV�IRU�KLV�FXUUHQW�SROLF\���7KH�&RXUW�VKRXOG�WKHUHIRUH�

HQWHU�VXPPDU\�MXGJPHQW�IRU�3ODLQWLIIV�DQG�JUDQW�WKHP�WKH�UHPHGLHV�WKH\�VHHN�

$5*80(17

,� 3/$,17,))6�$5(�(17,7/('�72�6800$5<�-8'*0(17 21�7+(�0(5,76�

3ODLQWLIIV�VKRZHG�WKDW� E\�UHIXVLQJ�WR�UHOHDVH�3ODLQWLIIV�DQG�FODVV�PHPEHUV�ZKHQ�WKH\�SRVW�

ERQG��FRPSOHWH�WKHLU�VHQWHQFHV��RU�UHVROYH�WKHLU�FULPLQDO�FDVHV� 6KHULII�(OGHU�FDUULHV�RXW�D�QHZ��

ZDUUDQWOHVV DUUHVW��IRU�DOOHJHG�YLRODWLRQV�RI�WKH�FLYLO SURYLVLRQV�RI�IHGHUDO�LPPLJUDWLRQ�ODZ��

ZLWKRXW�WKH�UHTXLVLWH�VWDWH�ODZ�DXWKRULW\�� 6HH0RW��DW��±�����3ODLQWLIIV�GHPRQVWUDWHG�WKDW�QR�

&RORUDGR�VWDWXWH�SURYLGHV�WKH�6KHULII�ZLWK�WKH�DXWKRULW\�KH�ODFNV� ,G�

7KH�6KHULII�UHVSRQGV�E\�FODLPLQJ�WKDW��L����8�6�&����������J������%� VXSSOLHV�KLP�ZLWK�

WKH�DXWKRULW\ WKDW�LV�ODFNLQJ�XQGHU�VWDWH�ODZ���LL��KLV�GHWHQWLRQV�DUH�DNLQ�WR�DQ�LQYHVWLJDWRU\�VWRS��

�LLL��KH�KDV�LQKHUHQW�DXWKRULW\�WR�GHWDLQ��DQG��LY��,&(�FDQ�PDNH�SUREDEOH�FDXVH�GHWHUPLQDWLRQV�LQ�
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FLYLO�LPPLJUDWLRQ�PDWWHUV�DQG�QHHG�QRW�REWDLQ�D�SURPSW��MXGLFLDO�SUREDEOH�FDXVH�GHWHUPLQDWLRQ���

7KH�ILUVW�WKUHH�UDWLRQDOHV�GR�QRW�KROG�ZDWHU��DQG�WKH�IRXUWK�SHUWDLQV�WR�D�IHGHUDO�ODZ�FODLP�WKDW�

3ODLQWLIIV�KDYH�QRW�HYHQ�DVVHUWHG���3ODLQWLIIV�ZLOO�DGGUHVV�HDFK�DUJXPHQW�LQ�WXUQ�

$� )HGHUDO�/DZ�'RHV 1RW²$QG�&DQQRW²6XSSO\�7KH�0LVVLQJ�6WDWH�/DZ�$XWKRULW\�
7R�$UUHVW�2U�6HL]H�3ODLQWLIIV�)RU�&LYLO�,PPLJUDWLRQ�9LRODWLRQV�

6KHULII�(OGHU�LV�QRW�RSHUDWLQJ�XQGHU�D�����J��DJUHHPHQW���6WLS������� %XW��DV�DQWLFLSDWHG��

KH FRQWHQGV WKDW���8�6�&���������J������%� VXSSOLHV�KLP�ZLWK�LQGHSHQGHQW�DXWKRULW\��DEVHQW�LQ�

VWDWH�ODZ��WR�UHIXVH�WR�UHOHDVH�LQPDWHV�ZKHQ�WKH\�SRVW�ERQG��FRPSOHWH�WKHLU�VHQWHQFH��RU�UHVROYH�

WKHLU�FULPLQDO�FDVH���5HVS��DW��±�����7KLV &RXUW�H[SUHVVO\�UHMHFWHG�WKDW�DUJXPHQW�RQFH��3,�2UGHU�DW�

���DQG�VKRXOG�GR�VR�DJDLQ���6HFWLRQ������J��DOORZV�RQO\�ZKDW�VWDWH�ODZ�DOORZV��DQG�&RORUDGR�ODZ�

GRHV�QRW�SHUPLW WKH�6KHULII�WR�PDNH�DUUHVWV IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���6HFWLRQ������J������%�

WKXV GRHV�QRW�VXSSO\�WKH�DUUHVW�DQG�GHWHQWLRQ�DXWKRULW\�WKDW�LV�ODFNLQJ�XQGHU�&RORUDGR ODZ�

�� 3URSHUO\�LQWHUSUHWHG��VXEVHFWLRQ������J������%� DOORZV�RQO\�ZKDWHYHU
FRRSHUDWLRQ�VWDWH�ODZ�DOORZV�

7KH�6KHULII¶V�DUJXPHQW�WKDW�VXEVHFWLRQ������J������%��SHUPLWV�KLP�WR�DUUHVW�3ODLQWLIIV�

ZLWKRXW�UHJDUG�WR�ZKHWKHU�VWDWH�ODZ�DXWKRUL]HV WKHLU�DUUHVWV KDV�QR�OHJDO�EDVLV���,QGHHG��LW�VNLSV�D�

QHFHVVDU\�VWHS�LQ�WKH�DQDO\VLV���%HIRUH�D�VWDWH�RIILFHU�FDQ�PDNH�DQ�DUUHVW�IRU�D�IHGHUDO�RIIHQVH���L��

IHGHUDO�ODZ�PXVW�SHUPLW²L�H���QRW�SUHHPSW²WKH DUUHVW��DQG �LL��VWDWH�ODZ�PXVW�DXWKRUL]H�LW���6HH

$UL]RQD�Y��8QLWHG�6WDWHV������8�6����������±�����������DEVHQW�IHGHUDO�SUHHPSWLRQ��WKH�³DXWKRULW\�

RI�VWDWH�RIILFHUV�WR�PDNH�DUUHVWV�IRU�IHGHUDO�FULPHV�LV�������D�PDWWHU�RI�VWDWH�ODZ´���*RQ]DOHV�Y��

3HRULD������)��G ��������±������WK�&LU� �������FRQFOXGLQJ�WKDW�IHGHUDO�ODZ�GLG�QRW�SUHFOXGH�

$UL]RQD�RIILFHUV�IURP�HQIRUFLQJ�FULPLQDO�SURYLVLRQV�RI�IHGHUDO�LPPLJUDWLRQ�VWDWXWHV��DQG�VWDWLQJ��
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³>Z@H�QRZ�PXVW�FRQVLGHU�ZKHWKHU�VWDWH�ODZ�JUDQWV�>$UL]RQD@�SROLFH�WKH�DIILUPDWLYH�DXWKRULW\�WR�

PDNH�DUUHVWV�XQGHU�WKRVH�VWDWXWHV´���RYHUUXOHG�RQ�RWKHU�JURXQGV��+RGJHUV±'XUJLQ�Y��GH�OD�9LQD��

����)��G��������WK�&LU��������

7KH�IHGHUDO�VFKHPH�DGGUHVVLQJ�LPPLJUDWLRQ�DUUHVWV�E\�VWDWH�DJHQWV�UHTXLUHV�WKLV�WZR�SDUW�

DQDO\VLV���,Q���8�6�&���������J���³3HUIRUPDQFH�RI�LPPLJUDWLRQ�RIILFHU�IXQFWLRQV�E\�6WDWH�RIILFHUV�

DQG�HPSOR\HHV�´�&RQJUHVV�SURYLGHG�IRU�D�VR�FDOOHG�³����J��DJUHHPHQW�´�QDPHG�DIWHU�VHFWLRQ�

����J��RI�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW �³,1$´����6HFWLRQ������J��SHUPLWV�FRRSHUDWLYH�

DJUHHPHQWV�EHWZHHQ�WKH�IHGHUDO�JRYHUQPHQW�DQG�VWDWH�DQG�ORFDO�JRYHUQPHQWV�ZKHUHE\�QRQ�

IHGHUDO�RIILFLDOV²VXEMHFW�WR�IHGHUDO�WUDLQLQJ��GLUHFWLRQ��DQG�VXSHUYLVLRQ²DUH�DXWKRUL]HG�³WR�

SHUIRUP�>WKH@�IXQFWLRQ�RI�DQ�LPPLJUDWLRQ�RIILFHU´�DV�WR�WKH�³LQYHVWLJDWLRQ��DSSUHKHQVLRQ��RU�

GHWHQWLRQ�RI�DOLHQV�LQ�WKH�8QLWHG�6WDWHV�´� ��8�6�&���������J����±����

&ULWLFDOO\��KRZHYHU��ORFDO�ODZ�HQIRUFHPHQW�FDQ�FDUU\�RXW�WKH�IXQFWLRQV�RI�DQ�LPPLJUDWLRQ�

RIILFHU�XQGHU�D�����J��DJUHHPHQW RQO\�³WR�WKH�H[WHQW�FRQVLVWHQW�ZLWK�6WDWH�DQG�ORFDO�ODZ�´ ��

8�6�&���������J����� ,Q�RWKHU�ZRUGV��HYHQ�D�����J��DJUHHPHQW�GRHV�QRW�SURYLGH�LQGHSHQGHQW�

DXWKRUL]DWLRQ�IRU�ORFDO�RIILFLDOV�WR�DFW���7KH\�PXVW�DOVR�FRPSRUW�ZLWK�VWDWH�DQG�ORFDO�ODZ�

7KLV�LV�WKH�FRQWH[W�LQ�ZKLFK�WKH�&RXUW�PXVW�HYDOXDWH�WKH�6KHULII¶V�FRQWHQWLRQ�WKDW�

VXEVHFWLRQ������J������%��FRQIHUV�DXWKRULW\�WR�PDNH�DUUHVWV�SXUVXDQW�WR�FLYLO�LPPLJUDWLRQ�

GHWDLQHUV�DQG�ZDUUDQWV�ZKHUH�QR�DXWKRULW\�RWKHUZLVH�H[LVWV���6XEVHFWLRQ������J������IROORZV�WKH�

QLQH�VWDWXWRU\�VXEVHFWLRQV�WKDW�DGGUHVV�����J��DJUHHPHQWV���,W�FODULILHV�WKDW ORFDO�RIILFLDOV�QHHG�

QRW�HQWHU�LQWR�VXFK�IRUPDO DJUHHPHQWV LQ�RUGHU�WR�³FRPPXQLFDWH´�ZLWK�IHGHUDO�RIILFLDOV�UHJDUGLQJ�

DQ�LQGLYLGXDO¶V�LPPLJUDWLRQ�VWDWXV�RU�³FRRSHUDWH´ ZLWK IHGHUDO�RIILFLDOV�
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�����1RWKLQJ�LQ�WKLV�VXEVHFWLRQ�VKDOO�EH�FRQVWUXHG�WR�UHTXLUH�DQ�DJUHHPHQW�XQGHU�
WKLV�VXEVHFWLRQ�LQ�RUGHU�IRU�DQ\�RIILFHU�RU�HPSOR\HH�RI�D�6WDWH�RU�SROLWLFDO�
VXEGLYLVLRQ�RI�D�6WDWH�������

�$��WR�FRPPXQLFDWH�ZLWK�WKH�$WWRUQH\�*HQHUDO�UHJDUGLQJ�WKH�LPPLJUDWLRQ�VWDWXV�
RI�DQ\�LQGLYLGXDO ��������RU �%��>WR@�RWKHUZLVH�WR�FRRSHUDWH�ZLWK�WKH�$WWRUQH\�
*HQHUDO�LQ�WKH�LGHQWLILFDWLRQ��DSSUHKHQVLRQ��GHWHQWLRQ��RU�UHPRYDO�RI�DOLHQV�QRW�
ODZIXOO\�SUHVHQW�LQ�WKH�8QLWHG�6WDWHV�

��8�6�&���������J��������

$V�WKLV &RXUW�KHOG��VXEVHFWLRQ������J������%� FDQQRW�EH�LQWHUSUHWHG�DV�D JUDQW�RI

LQGHSHQGHQW�DUUHVW�DXWKRULW\��LQVWHDG��³LW�LV�VLPSO\�D�UHVHUYH�FODXVH� PDNLQJ�FOHDU�WKDW�WKH�VWDWXWH�

GRHV�QRW�SUHYHQW�ORFDO�RIILFLDOV�IURP�FRPPXQLFDWLQJ�RU�FRRSHUDWLQJ�ZLWK�IHGHUDO�LPPLJUDWLRQ�

DXWKRULWLHV�´��3,�2UGHU�DW������7KLV�FODXVH�SURYLGHV�WKDW��DEVHQW�D�����J��DJUHHPHQW��VWDWH�DQG�ORFDO�

RIILFHUV�³PD\�FRQWLQXH�WR�FRRSHUDWH�ZLWK�)HGHUDO�LPPLJUDWLRQ�RIILFHUV�LQ�LPPLJUDWLRQ�HQIRUFHPHQW�WR�

WKH�H[WHQW�WKH\�DUH�DXWKRUL]HG�WR�GR�VR�E\�WKHLU�6WDWH�ODZ�DQG�FKRRVH�WR�GR�VR�´� /XQQ�Y��

&RPPRQZHDOWK�����1�(��G ���������� �0DVV�������� DFFRUG 2FKRD�Y��&DPSEHOO������)� 6XSS�

�G������ ������(�'��:DVK������� �DJUHHLQJ�WKDW�µ³LW�LV�QRW�UHDVRQDEOH�WR�LQWHUSUHW��������J������

DV�DIILUPDWLYHO\�JUDQWLQJ�DXWKRULW\�WR�DOO�6WDWH�DQG�ORFDO�RIILFHUV�WR�PDNH�DUUHVWV�WKDW�DUH�QRW�

RWKHUZLVH�DXWKRUL]HG�E\�6WDWH�ODZ´¶���TXRWLQJ�/XQQ�����1�(��G DW�������� 7KXV��VXEVHFWLRQ�

�����J������PHUHO\�FRQILUPV�WKDW�³FRPPXQLFDWLRQ´�DQG�³FRRSHUDWLRQ´�DUH�QRW�SUHHPSWHG E\�

IHGHUDO�ODZ��EXW�LW�UHVHUYHV�WR�VWDWHV�ZKHWKHU�DQG�LQ�ZKDW�PDQQHU�SHDFH�RIILFHUV�PD\�³FRRSHUDWH�´�

7KH�TXHVWLRQ�WKHQ�EHFRPHV�ZKHWKHU��E\�DXWKRUL]LQJ�³FRRSHUDWLRQ�´�&RQJUHVV�SHUPLWWHG�

�GLG�QRW�SUHHPSW��VWDWH�RIILFHUV�WR�PDNH�DUUHVWV IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���7KH�/XQQ FRXUW�

VDLG�QR���,W�REVHUYHG�WKDW��³>L@Q�WKRVH�OLPLWHG�FLUFXPVWDQFHV�ZKHUH�WKH�>,1$@�DIILUPDWLYHO\�JUDQWV�

DXWKRULW\�WR�6WDWH�DQG�ORFDO�RIILFHUV�WR�DUUHVW��LW�GRHV�VR�LQ�PRUH�H[SOLFLW�WHUPV�WKDQ�WKRVH�LQ���



�

�����J������´� /XQQ�����1�(��G DW�����±�� �FLWLQJ�IRXU�VSHFLILF�H[DPSOHV�LQ�ZKLFK�WKH�,1$�

H[SUHVVO\�DXWKRUL]HV QRQ�IHGHUDO�RIILFHUV�WR�WDNH�FXVWRG\�RI�SHUVRQV��

%XW�WKLV�&RXUW�QHHG�QRW�UHVROYH�ZKHWKHU�QRQ�SUHHPSWHG�³FRRSHUDWLRQ´�LQFOXGHV�³DUUHVWV�´�

EHFDXVH�HYHQ�LI�LW�GRHV��&RORUDGR�ODZ�GRHV�QRW�DXWKRUL]H�6KHULII�(OGHU�WR�DUUHVW�SHUVRQV�IRU�

VXVSHFWHG�IHGHUDO�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���3,�2UGHU�DW��±���0RW��DW��±����VHH�LQIUD ��,�&���

7KH�DEVHQFH�RI�VWDWH�ODZ�DXWKRULW\�WR�DUUHVW�LV�GLVSRVLWLYH��

�� 7KH�XQDQLPRXV�DXWKRULWLHV�KDYH�UXOHG�WKDW�VWDWH�ODZ�FRQWUROV�WKH�
H[WHQW�RI�SHUPLVVLEOH�³FRRSHUDWLRQ´�XQGHU�VXEVHFWLRQ������J������%��

&RQVLVWHQW�ZLWK�RXU�LQWHUSUHWDWLRQ�RI�VXEVHFWLRQ������J������%���FRXUWV�KDYH�UHSHDWHGO\�

UXOHG�WKDW�ZKHWKHU�D VWDWH�RU�ORFDO�RIILFHU�FDQ�KRQRU�DQ�LPPLJUDWLRQ�GHWDLQHU�RU�ZDUUDQW�WXUQV�RQ�

VWDWH�ODZ���,Q�FDVHV ZKHUH�WKH�TXHVWLRQ�RI�ZKHWKHU�VWDWH ODZ�DXWKRUL]HG�KRQRULQJ�DQ�LPPLJUDWLRQ�

GHWDLQHU KDV�EHHQ�UDLVHG��FRXUWV�GHFLGHG�WKH�FDVHV�EDVHG�RQ�VWDWH�ODZ�

x :KHUH�QR�VWDWH�DXWKRULW\�H[LVWHG��SODLQWLIIV�KDYH�SUHYDLOHG���6HH 3,�2UGHU�DW��±����

/XQQ�����1�(��G�DW�����±����³FRRSHUDWLRQ´�XQGHU�VHFWLRQ������J������%��PXVW�EH�

FRQVLVWHQW�ZLWK�VWDWH�ODZ��DQG�VWDWH�ODZ�SURYLGHG�QR�VWDWXWRU\�RU�FRPPRQ�ODZ�

DXWKRULW\�WR�DUUHVW�IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���(VSDU]D�Y��1REOHV�&W\���1R�����

&9���������1REOHV�&W\���0LQQ� 'LVW��&W���2FW�������������([������DJUHHLQJ�WKDW�

VHFWLRQ������J������%��DOORZV�FRRSHUDWLRQ�RQO\�ZKHQ�FRQVLVWHQW�ZLWK�VWDWH�ODZ��DQG�

UXOLQJ�WKDW�SODLQWLIIV�ZHUH�OLNHO\�WR�SUHYDLO� EHFDXVH�XQGHU�0LQQHVRWD�ODZ��SHDFH�RIILFHUV�

KDYH�QR�SRZHU�WR�DUUHVW�IRU�FLYLO�LPPLJUDWLRQ�RIIHQVHV��

x %\�FRQWUDVW��ZKHQ�VWDWH�ODZ�DXWKRUL]HG SHDFH�RIILFHUV�WR�DUUHVW�DQG�GHWDLQ�IRU�FLYLO�

LPPLJUDWLRQ�YLRODWLRQV��GHIHQGDQWV�KDYH�SUHYDLOHG���6HH &LW\�RI�(O�&HQL]R�Y��7H[DV������
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)��G������������WK�&LU���������GLVWLQJXLVKLQJ�/XQQ EHFDXVH D�7H[DV�VWDWXWH�³LWVHOI�

DXWKRUL]HV�DQG�UHTXLUHV�VWDWH�RIILFHUV�WR�FDUU\�RXW�IHGHUDO�GHWHQWLRQ�UHTXHVWV´���5RMDV�

Y��6XIIRON�&W\��6KHULII¶V�2IILFH�����1�<�6��G�����������6XS��&W���������UXOLQJ��ZLWKRXW�

DQDO\VLV��WKDW�VWDWH�ODZ�SHUPLWWHG�IHGHUDO�FLYLO�LPPLJUDWLRQ�HQIRUFHPHQW���VHH�DOVR

7HQRULR�6HUUDQR�Y��'ULVFROO�������:/����������DW�
�±���'��$UL]��-XO\���������

�DOWKRXJK�SODLQWLIIV�UDLVHG�³VHULRXV�TXHVWLRQV´�DV�WR�ZKHWKHU�VWDWH�ODZ�SHUPLWWHG�SHDFH�

RIILFHUV�WR�KRQRU�LPPLJUDWLRQ�GHWDLQHUV��WKH\�ZHUH�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��

EHFDXVH�$UL]RQD FDVH�ODZ ZDV�XQFOHDU��

)RU�KLV�FRQWUDU\�DUJXPHQW��WKH�6KHULII�UHOLHV�KHDYLO\�RQ�/RSH]�/RSH]�Y��&W\� RI�$OOHJDQ��

�����:/����������:�'��0LFK��-XO\�������������5HVS��DW��±����%XW�/RSH]�/RSH] GLG�QRW�LQYROYH�

VWDWH�ODZ���7KH�TXHVWLRQ�ZKHWKHU�VWDWH�ODZ�DXWKRUL]HG�SHDFH�RIILFHUV�WR�DUUHVW�DQG�GHWDLQ�SHUVRQV�

IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV�ZDV�QRW�UDLVHG��FRQVLGHUHG��RU�GHFLGHG LQ�/RSH]�/RSH]���1RWDEO\��

WKH�FRXUW�LQ�6DOLQDV�Y��0LNHVHOO������&9�������7HOOHU�&RXQW\�'LVW��&W�� UHOLHG�KHDYLO\²DQG�

LQDSSURSULDWHO\²RQ�/RSH]�/RSH]��VHH 6DOLQDV 3,�2UGHU�DW��±����HYHQ�WKRXJK�WKH�FDVH�LQYROYHG�

QR�LVVXH��GLVFXVVLRQ� RU�UXOLQJ RQ�ZKHWKHU�VWDWH�ODZ�DXWKRUL]HG�WKH�FRXQW\�VKHULII WR�KRQRU�WKH�

,&(�GHWDLQHU�DQG�DGPLQLVWUDWLYH�ZDUUDQW��

� 6KHULII�(OGHU�DVNV�WKLV�&RXUW�WR�IROORZ�WKH�UHDVRQLQJ�RI�/RSH]�/RSH]��ZKHUH�WKH�FRXUW�UXOHG�WKDW�
D�FRXQW\�VKHULII�FRXOG�DUUHVW�DQG�GHWDLQ�GXH�WR�WKH�FRPELQDWLRQ RI�,&(¶V�QHZ�GHWDLQHU�IRUP�DQG�
DQ�DGPLQLVWUDWLYH�ZDUUDQW���6HH�5HVS��DW��±���/RSH]�/RSH]�������:/����������DW�
�±����%XW�WKH�
/XQQ FRXUW�UHMHFWHG�WKH�QRWLRQ�WKDW�WKH�FRPELQDWLRQ�RI�WKH�QHZ�GHWDLQHU�IRUP �,����$� DQG�DQ
DGPLQLVWUDWLYH�ZDUUDQW��,�����RU�,����� VRPHKRZ�FRQIHUUHG�DUUHVW�DXWKRULW\�WKDW�ZDV�ODFNLQJ�
XQGHU�VWDWH�ODZ���/XQQ�����1�(��G DW�������Q����	�������Q������7KH�FRXUW�REVHUYHG�WKDW�����QHZ�
)RUP�,����$�SURYLGHV�HYHQ�OHVV�LQIRUPDWLRQ�WKDQ�WKH�ROG�IRUP��DQG�����)RUP�,�����LV�XQVZRUQ��
QRW�MXGLFLDOO\�DSSURYHG��DQG�GLUHFWHG�WR�IHGHUDO�LPPLJUDWLRQ�RIILFLDOV���,G� DW�������Q�����DFFRUG
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,Q�VXP��VHFWLRQ������J������%��GRHV�QRW�VXSSO\�LQGHSHQGHQW�DXWKRULW\�WR�DUUHVW�DQG�GHWDLQ

SHUVRQV�IRU�VXVSHFWHG�YLRODWLRQ�RI�FLYLO�LPPLJUDWLRQ�ODZ���7KDW�DXWKRULW\�PXVW�FRPH�IURP�VWDWH�

ODZ���$V�VKRZQ�LQ�RXU�0RWLRQ�DQG�EHORZ��LQ�&RORUDGR��QR�VXFK�DXWKRULW\�H[LVWV�

%� 'HWDLQLQJ�3ODLQWLIIV�)RU����+RXUV�,Q $�-DLO�&DQQRW�%H�-XVWLILHG�$V�$�%ULHI��
,QYHVWLJDWRU\�6WRS��%HFDXVH�,W�,V�1HLWKHU�%ULHI�1RU�,QYHVWLJDWRU\�

6KHULII�(OGHU�GRHV�QRW�DGGUHVV�3ODLQWLIIV¶�DUJXPHQWV�WKDW�KH�KDV�QR�DXWKRULW\�XQGHU�

&RORUDGR�ODZ�WR�DUUHVW 3ODLQWLIIV�IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���6HH0RW� DW��±�����,QVWHDG��KH�

LQVLVWV�WKDW�D����KRXU�GHWDLQHU�LV�QRW�DQ�DUUHVW�EXW�³D�FRRSHUDWLYH�VKRUW�WHUP�GHWHQWLRQ´�WKDW�LV�

³DNLQ�WR�D�7HUU\ VWRS�´��5HVS��DW�����7KLV�DUJXPHQW�IDLOV�IRU�PXOWLSOH�UHDVRQV�

$����KRXU�LPPLJUDWLRQ�GHWDLQHU�PHHWV QRQH�RI�WKH�UHTXLUHPHQWV�IRU�DQ�LQYHVWLJDWRU\ VWRS���

$�ZDUUDQWOHVV�VHL]XUH�LV�XQUHDVRQDEOH�XQOHVV�LW�VDWLVILHV�DQ�³HVWDEOLVKHG�DQG�FOHDUO\�DUWLFXODWHG�

H[FHSWLRQ>@�WR�WKH�ZDUUDQW�UHTXLUHPHQW�´��3HRSOH�Y��5RGULJXH]������3��G�������������&ROR��

��������$Q�DUUHVW�EDVHG�RQ�SUREDEOH�FDXVH�RI�D�FULPH�LV�RQH�H[FHSWLRQ���$�VHFRQG�H[FHSWLRQ��D�

7HUU\ VWRS��³LV�D�EULHI�LQYHVWLJDWRU\�VWRS�VXSSRUWHG�E\�D�UHDVRQDEOH�VXVSLFLRQ�RI�FULPLQDO�

DFWLYLW\�´��,G���FLWLQJ�7HUU\�Y��2KLR������8�6��� ��������

$�7HUU\ VWRS�PXVW�EH�³EULHI�LQ�GXUDWLRQ��OLPLWHG�LQ�VFRSH��DQG�QDUURZ�LQ�SXUSRVH�´��,G� DW�

������������FLWDWLRQ�RPLWWHG�����6KHULII�(OGHU¶V����KRXU�KROGV�GR�QRW�VDWLVI\�DQ\�RI�WKHVH�WKUHH�

HVVHQWLDO�HOHPHQWV�RI�D�7HUU\ VWRS���7KH\�DUH�QRW�EULHI�LQ GXUDWLRQ��WKH\�DUH�QRW�OLPLWHG�LQ�VFRSH��

DQG�WKHLU�SXUSRVH�LV�QRW�WR�LQYHVWLJDWH��PXFK�OHVV�WR�LQYHVWLJDWH D�SRVVLEOH�FULPH�

6WLS���������7KH�FRXUW�FRQFOXGHG�WKDW�WKHVH�IRUPV�³GR�QRW�WUDQVIRUP�WKH�UHPRYDO�SURFHVV�LQWR�D�
FULPLQDO�SURFHVV��QRU�GR�WKH\�FKDQJH�WKH�IDFW�WKDW�0DVVDFKXVHWWV�RIILFHUV�KDYH�QR�FRPPRQ�ODZ�
DXWKRULW\�WR�PDNH�FLYLO�DUUHVWV�´��,G� DW�������Q������7KH�VDPH�UHVXOW�REWDLQV�KHUH�
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'HWDLQHUV�DUH�QRW�EULHI� 7KH�ILUVW�HVVHQWLDO�HOHPHQW�RI�D�7HUU\ VWRS�LV�EUHYLW\���6HH� H�J���

5RGULJXH] ������3��G�DW�������������³EULHI�LQ�GXUDWLRQ´���3HRSOH�Y��3DFKHFR������3��G�������

������&ROR���������³EULHI�LQYHVWLJDWLRQ´����:KLOH�FRXUWV�KDYH�UHIUDLQHG�IURP�HVWDEOLVKLQJ�D�ULJLG�

WLPH�OLPLW��WKH�GXUDWLRQ�RI�UHDVRQDEOH�7HUU\ VWRSV�LV�PHDVXUHG�LQ�PLQXWHV��QRW�KRXUV RU GD\V���6HH

5RGULJXH]������3��G�DW��������� PLQXWHV H[FHHGHG�SDUDPHWHUV�RI�SHUPLVVLEOH�LQYHVWLJDWLYH�VWRS���

3HRSOH�Y��+D]HOKXUVW������3��G�������������&ROR������������WR����PLQXWH�GHWHQWLRQ�H[FHHGHG�

VFRSH�RI�D�7HUU\ VWRS���8QLWHG�6WDWHV�Y��3ODFH������8�6����������±��������� �³DOWKRXJK�ZH�

GHFOLQH�WR�DGRSW�DQ\�RXWVLGH�WLPH�OLPLWDWLRQ�IRU�D�SHUPLVVLEOH�7HUU\ VWRS� ZH�KDYH�QHYHU�DSSURYHG�

D�VHL]XUH�RI�WKH�SHUVRQ�IRU�WKH�SURORQJHG����PLQXWH�SHULRG�LQYROYHG�KHUH´���8QLWHG�6WDWHV�Y��

5DVEHUU\������)��G������������VW &LU������� �³$�WZHQW\�PLQXWH�GHWHQWLRQ�PD\�EH�OHQJWKLHU�WKDQ�

WKH�SDUDGLJPDWLF�7HUU\ VWRS´���8QLWHG�6WDWHV�Y��7XFNHU������)��G�����������±�� ��G�&LU��������

�GHWHQWLRQ�LQ�D�SROLFH�VWDWLRQ�³KROGLQJ�SHQ´ IRU�³VHYHUDO�KRXUV´�ZDV�DQ�DUUHVW��QRW�D�7HUU\ VWRS��

1RWDEO\��WKH�/XQQ FRXUW�UHMHFWHG�DQ�LGHQWLFDO�LQYHVWLJDWLYH�VWRS�DUJXPHQW��LQ�SDUW�EHFDXVH�

DQ�LPPLJUDWLRQ�GHWDLQHU�ODVWV�³XS�WR�WZR�IXOO�GD\V�´��/XQQ�����1�(��G DW��������7KH�)LUVW�&LUFXLW�

OLNHZLVH�UHMHFWHG�DQ�DWWHPSW�WR�ILW�LPPLJUDWLRQ�GHWDLQHUV�LQWR�WKH�7HUU\ IUDPHZRUN�

$OWKRXJK�WKH�OLQH�EHWZHHQ�DQ�DUUHVW�WKDW�UHTXLUHV�SUREDEOH�FDXVH�
DQG�D�WHPSRUDU\�GHWHQWLRQ�IRU�LQWHUURJDWLRQ�ZKLFK�GRHV�QRW�LV�QRW�
DOZD\V�FOHDU��SUH±�����FDVHV�GLG�FOHDUO\�VKRZ�WKDW����KRXUV�RI�
LPSULVRQPHQW²ZKLFK�LV�ZKDW�WKH�GHWDLQHU�UHTXHVWV� VHH ��&�)�5��
� ������G�²IDOOV�ZHOO�RQ�WKH�DUUHVW�VLGH�RI�WKH�GLYLGH��

0RUDOHV�Y��&KDGERXUQH������)��G���������±�����VW�&LU���������

)XUWKHUPRUH��YLUWXDOO\�HYHU\�FRXUW�WR�KDYH�DGGUHVVHG�WKH�LVVXH��LQFOXGLQJ�WKLV�&RXUW� KDV�

KHOG�WKDW�GHWDLQLQJ�SHUVRQV�LQ�FXVWRG\�EDVHG�RQ�,&(�GRFXPHQWV�FRQVWLWXWHV�D QHZ DUUHVW���6HH 3,�
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2UGHU�DW����/XQQ�����1�(��G DW�����±����LQPDWH¶V�GHWHQWLRQ�RQ�LPPLJUDWLRQ�GHWDLQHU�DIWHU�KH�ZDV�

HQWLWOHG�WR�UHOHDVH�ZDV�³SODLQO\�DQ�DUUHVW�ZLWKLQ�WKH�PHDQLQJ�RI�0DVVDFKXVHWWV�ODZ´���5R\�Y��&W\��

RI�/�$��������:/����������DW�
���&�'��&DO��-XO\������������³KROGLQJ�WKH�LQPDWHV�EH\RQG�WKHLU�

UHOHDVH�GDWHV�RQ�WKH�EDVLV�RI�FLYLO�LPPLJUDWLRQ�GHWDLQHUV�FRQVWLWXWHG�D�QHZ�DUUHVW´���2FKRD������)�

6XSS� �G�DW�����±�� �GHWHQWLRQ�H[WHQGHG�GXH�WR�DQ�LPPLJUDWLRQ�KROG FRQVWLWXWHG�D�QHZ�DUUHVW�DQG�

D�VHL]XUH���2UHOODQD�Y��1REOHV�&W\�������)��6XSS���G�����������'��0LQQ���������LPPLJUDQW¶V�

FRQWLQXHG�GHWHQWLRQ�XQGHU�,&(�GHWDLQHU�ZDV�³SURSHUO\�YLHZHG�DV�D�ZDUUDQWOHVV�DUUHVW´���0LUDQGD�

2OLYDUHV�Y��&ODFNDPDV�&W\��������:/����������DW�
�� �'��2U��$SU�������������FRQWLQXHG�

GHWHQWLRQ�WKDW�H[FHHGHG�MDLO¶V�ODZIXO�DXWKRULW\�³FRQVWLWXWHG�D�QHZ�DUUHVW´���(VSDU]D��1R�����&9�

��������DW�����([������³7KH�FRQWLQXHG�GHWHQWLRQ�RI�D�SHUVRQ�DIWHU�UHOHDVH�IURP�6WDWH�FXVWRG\�RU

H[SLUDWLRQ�RI�VHQWHQFH�LV�DQ�DUUHVW�´���VHH�DOVR 7HQRULR�6HUUDQR�������:/����������DW�
���³WKH�

&RXUW�GRHV�QRW�QHFHVVDULO\�GLVDJUHH�ZLWK�3ODLQWLII¶V�SUHPLVH²WKDW�FRQWLQXHG�GHWHQWLRQ�LV�

WDQWDPRXQW�WR�DQ�DUUHVW´��

6KHULII�(OGHU�GRHV QRW�DFNQRZOHGJH��PXFK�OHVV�DGGUHVV��DQ\�RI�WKHVH�FDVHV�� +H�GRHV�QRW�

DQG�FDQQRW�FLWH�D�VLQJOH�FDVH�KROGLQJ�WKDW�D�WZR�GD\�GHWHQWLRQ�LQ�D�MDLO�FHOO�FDQ�EH�MXVWLILHG�DV�D�

7HUU\ VWRS�UDWKHU�WKDQ�DQ�DUUHVW���+LV�DUJXPHQW�PXVW�EH�UHMHFWHG�RQ�WKLV�EDVLV�DORQH�

'HWDLQHUV�DUH�QRW�OLPLWHG�LQ�VFRSH� $�7HUU\ VWRS�LV�D�OLPLWHG�LQWUXVLRQ�RQ�SHUVRQDO�

VHFXULW\��OHVV�LQWUXVLYH�WKDQ�D�IXOO�VFDOH�DUUHVW���,Q�5RGULJXH]��WKH�FRXUW�KHOG�WKDW�³DQ�LQYHVWLJDWRU\�

WUDIILF�VWRS�GRHV�QRW�SHUPLW�D�SURORQJHG�GHWHQWLRQ�LQWUXVLYH�WR�WKH�SRLQW�ZKHUH�WKH�RFFXSDQWV RI�D�

YHKLFOH�DUH�IRUFHG�WR�ZDLW�LQ�D�UHVWDXUDQW�´������3��G�DW�������VHH *RQ]DOHV������)��G DW�����

�³ZKHUH�WKH�GHIHQGDQW�LV�WUDQVSRUWHG�WR�WKH�SROLFH�VWDWLRQ�DQG�SODFHG�LQ�D�FHOO�RU�LQWHUURJDWLRQ�



��

URRP�KH�KDV�EHHQ�DUUHVWHG��HYHQ�LI�WKH�SXUSRVH�RI�WKH�VHL]XUH�LV�LQYHVWLJDWRU\�UDWKHU�WKDQ�

DFFXVDWRU\´����)RUFLQJ�D�VXVSHFW�WR�VSHQG�XS�WR����KRXUV�LQ�D�MDLO�FHOO�LV�IDU�PRUH�LQWUXVLYH�WKDQ�D�

VKRUW�ZDLW�LQ�D�UHVWDXUDQW�DQG�IDU�H[FHHGV�WKH�VFRSH�RI�D�SHUPLVVLEOH�7HUU\ VWRS�

'HWDLQHUV�KDYH�QR�LQYHVWLJDWRU\�SXUSRVH�� $�7HUU\ VWRS�LV�D�EULHI�³LQYHVWLJDWRU\�VWRS�´�

5RGULJXH]������3��G�DW��������7KH�SXUSRVH�LV�WR�DOORZ�ODZ�HQIRUFHPHQW�WR�FRQGXFW�D�OLPLWHG�

LQYHVWLJDWLRQ�LQ�RUGHU�WR�TXLFNO\�FRQILUP RU�GLVSHO�WKH�UHDVRQDEOH�VXVSLFLRQ�RI�FULPLQDO�DFWLYLW\�

WKDW�MXVWLILHV�WKH�LQWUXVLRQ���6HH LG��DW����� �FRQILUP�RU�GLVSHO�SROLFH¶V�VXVSLFLRQ���3HRSOH�Y��

)XQH]�3DLDJXD������3��G�����������&ROR���������VDPH��

1RWDEO\��WKH�/XQQ FRXUW�H[SUHVVO\�UHMHFWHG�DQ�DUJXPHQW�LGHQWLFDO�WR�WKH�RQH�WKH�6KHULII�

PDNHV�KHUH���7KH�FRXUW�UHDVRQHG�WKDW�KROGLQJ�VRPHRQH�RQ�DQ�LPPLJUDWLRQ GHWDLQHU�FRXOG�QRW�

FRQVWLWXWH�DQ�LQYHVWLJDWRU\�VWRS�EHFDXVH�LW�KDG�QR�LQYHVWLJDWRU\�SXUSRVH�

:KHQ�D�0DVVDFKXVHWWV�FXVWRGLDQ�KROGV�DQ�LQGLYLGXDO�VROHO\�RQ�WKH�
EDVLV�RI�D�FLYLO�GHWDLQHU��WKH�FXVWRGLDQ�KDV�QR�LQYHVWLJDWRU\�
SXUSRVH��������7KH�VROH�SXUSRVH�RI�WKH�GHWHQWLRQ�LV�WR�PDLQWDLQ�
SK\VLFDO�FXVWRG\�RI�WKH�LQGLYLGXDO��VR�WKDW�KH�RU�VKH�UHPDLQV�RQ�WKH�
SUHPLVHV�XQWLO�WKH�)HGHUDO�LPPLJUDWLRQ�DXWKRULWLHV�DUULYH�DQG�WDNH�
KLP�RU�KHU�LQWR�)HGHUDO�FXVWRG\�WR�IDFH�SRVVLEOH�UHPRYDO��

/XQQ�����1�(��G DW������ 6KHULII�(OGHU¶V�SUDFWLFH�RI�MDLOLQJ�SHUVRQV�RQ�WKH�EDVLV�RI ,&(�

GRFXPHQWV�WKXV�FDQQRW�EH�MXVWLILHG�DQ�³LQYHVWLJDWRU\�VWRS�´�EHFDXVH�KH FRQGXFWV QR�LQYHVWLJDWLRQ�

DLPHG�DW�FRQILUPLQJ�RU�GLVSHOOLQJ�,&(¶V�VXVSLFLRQV�WKDW�WKH�3ODLQWLIIV�DUH�UHPRYDEOH���,QGHHG��

&RORUDGR�VKHULIIV�DQG�WKHLU�GHSXWLHV�KDYH�QR�DXWKRULW\��WUDLQLQJ��RU�FRPSHWHQFH�WR�LQYHVWLJDWH�

ZKHWKHU�GHWDLQHHV�DUH�LQ�YLRODWLRQ�RI�IHGHUDO�FLYLO�LPPLJUDWLRQ�ODZV���,Q�VKRUW��MDLOLQJ�SHUVRQV�RQ�

WKH�EDVLV�RI�,&(�GHWDLQHUV�DQG DGPLQLVWUDWLYH�ZDUUDQWV�IDU�H[FHHGV�WKH�SHUPLVVLEOH�GXUDWLRQ��

VFRSH��DQG�SXUSRVH�RI�DQ�LQYHVWLJDWLYH�VWRS�



��

&� 7KH�6KHULII�+DV�1R�,QKHUHQW�$XWKRULW\�7R�(QIRUFH�&LYLO�,PPLJUDWLRQ�
'HWDLQHUV�

:LWKRXW DGGUHVVLQJ�3ODLQWLIIV¶�DUJXPHQWV�DQG�DXWKRULWLHV��0RW��DW��±����6KHULII�(OGHU�DOVR�

FODLPV KH�KDV�³LQKHUHQW´�DXWKRULW\�XQGHU�&RORUDGR�FRPPRQ�ODZ WR�³NHHS DQG�SUHVHUYH�SHDFH�´�

DQG�WKXV��WR�DUUHVW�DQG�GHWDLQ�SHUVRQV�IRU�FLYLO�LPPLJUDWLRQ�YLRODWLRQV���5HVS��DW����±�����,Q�IDFW��

&RORUDGR�VKHULIIV�DUH�OLPLWHG�WR�WKH�H[SUHVV�SRZHUV�JUDQWHG�WKHP�E\�WKH�/HJLVODWXUH�DQG�LPSOLHG�

SRZHUV�³UHDVRQDEO\�QHFHVVDU\�WR�H[HFXWH�WKRVH�H[SUHVV�SRZHUV�´��3HRSOH�Y��%XFNDOOHZ������3��G�

����������&ROR����������3RZHUV�ZLOO�EH�LPSOLHG�RQO\�ZKHQ�WKH�6KHULII�FDQQRW�³IXOO\�SHUIRUP�KLV�

IXQFWLRQV�ZLWKRXW�WKH�LPSOLHG�SRZHU�´��,G� &RORUDGR�FRXUWV�WKXV�ZLOO�QRW�OLJKWO\�LQIHU�WKDW�VKHULIIV�

KDYH�DQ\�SRZHUV�EH\RQG�WKRVH�³FOHDUO\�FRQIHUUHG�E\�ODZ�´ 'RXJODVV�Y��.HOWRQ������3��G�������

������&ROR���������HYHQ�WKRXJK�&RORUDGR�OHJLVODWXUH�PXVW�KDYH�FRQWHPSODWHG�WKDW�VKHULIIV�DQG�

SROLFH�FKLHIV�KDG�DXWKRULW\�WR�LVVXH�FRQFHDOHG�FDUU\�SHUPLWV��WKH�OHJLVODWXUH�KDG�QRW�FOHDUO\�

FRQIHUUHG�WKDW�SRZHU��DQG�WKH�&RXUW�ZRXOG�QRW�LQIHU LW���VHH0RW��DW����

6KHULII�(OGHU�UHOLHV�RQ &RORUDGR�$WWRUQH\�*HQHUDO )RUPDO�2SLQLRQ�1R�������������:/�

�������� �6HSW�������������%XW�WKDW�2SLQLRQ�XQGHUVFRUHV�MXVW�KRZ�OLPLWHG�WKH�FRQFHSW�RI�LQKHUHQW�

DXWKRULW\�LV�LQ�&RORUDGR���,W�FRQILUPV�WKDW�D�VKHULII�FDUULHV�RXW�KLV�SHDFHNHHSLQJ�GXWLHV�E\�

H[HUFLVLQJ�WKH�DUUHVW�SRZHU�³IRXQG�LQ�D�VSHFLILF�VWDWXWH´�DQG�LPSOLHG�SRZHUV�QHFHVVDU\�³WR�IXOO\�

SHUIRUP�KLV�IXQFWLRQV´�XQGHU�WKDW�³H[SUHVV�DXWKRULW\�´��,G� DW�
���HPSKDVLV�DGGHG�� $QG�LQ�

&RORUDGR��WKHUH�LV�QR�FRPPRQ�ODZ�RU�LQKHUHQW�DXWKRULW\�WR�PDNH�DUUHVWV��WKDW�DXWKRULW\�³LV�QRZ�

GHILQHG�E\�OHJLVODWLRQ�´��3HRSOH�Y��+DPLOWRQ������3��G ����������&ROR��������

)RU�H[SUHVV�DXWKRULW\��6KHULII�(OGHU�LQYRNHV�&�5�6���������������ZKLFK�VWDWHV�WKDW�FRXQW\�

MDLOHUV�KDYH�D�GXW\�³WR�UHFHLYH�LQWR�WKH�MDLO�HYHU\�SHUVRQ�GXO\�FRPPLWWHG�WKHUHWR�IRU�DQ\�RIIHQVH�



��

DJDLQVW�WKH�8QLWHG�6WDWHV��E\�DQ\�FRXUW�RU�RIILFHU�RI�WKH�8QLWHG�6WDWHV�´� %XW�KHUH��WKH�6KHULII�

FODLPV�WKH�DXWKRULW\�WR�DUUHVW�DQG�KROG�3ODLQWLIIV�LQ�RUGHU�WR�WUDQVIHU�WKHP�WR�IHGHUDO�DJHQWV²QRW�

WR�UHFHLYH�LQGLYLGXDOV�FRPPLWWHG�WR�KLP�E\�IHGHUDO�DJHQWV���$QG��DV�3ODLQWLIIV�H[SODLQHG�LQ�WKHLU�

0RWLRQ��D�VWDWXWRU\�UHIHUHQFH�WR�³RIIHQVH´�PHDQV�D�FULPH���0RW� DW�����FLWLQJ�&�5�6���� �����

������ 	��������������� 7KH�6KHULII GRHV�QRW�GLVDJUHH�

0RUH�WR�WKH�SRLQW��WKH�6KHULII�KDV�QR�VWDWXWRU\�GXW\�WR�HQIRUFH�FLYLO�LPPLJUDWLRQ�ODZ RU�

HYHQ�WR�FRRSHUDWH�ZLWK�LWV�HQIRUFHPHQW���&RORUDGR KDG�D�VWDWXWH�DXWKRUL]LQJ�DQG�UHTXLULQJ�ORFDO�

ODZ�HQIRUFHPHQW�WR�FRRSHUDWH�ZLWK�IHGHUDO�LPPLJUDWLRQ�DXWKRULWLHV���6HH &�5�6���������������WR�

�������������%XW�WKH�/HJLVODWXUH�UHSHDOHG�WKH�VWDWXWH�DQG�GHFODUHG��³7KH�UHTXLUHPHQW�WKDW�SXEOLF�

VDIHW\�DJHQFLHV�SOD\�D�UROH�LQ�HQIRUFLQJ�IHGHUDO�LPPLJUDWLRQ�ODZV�FDQ�XQGHUPLQH�SXEOLF�WUXVW>�@´��

+�%�����������$SU� ���������� 7KH�6KHULII�SODLQO\�KDV�QR�³LQKHUHQW�DXWKRULW\´�WR�WDNH�DFWLRQV�WR�

HQIRUFH�LPPLJUDWLRQ�ODZV�WKDW�KH�KDV�QR�H[SUHVV�DXWKRULW\�RU�GXW\�WR�HQIRUFH�

6KHULII�(OGHU�ILQDOO\�ZDUQV�WKDW�IDLOLQJ�WR�UHFRJQL]H�KLV�LQKHUHQW�DXWKRULW\�ZLOO�H[SRVH�WKH�

FRPPXQLW\�WR�ULVN�DQG�WKZDUW�KLV�FRRSHUDWLRQ�ZLWK�RWKHU�ODZ�HQIRUFHPHQW�DJHQFLHV���5HVS��DW���±

�����%XW�KH�JLYHV�QR�GHWDLOV DQG�FLWHV�QR�HYLGHQFH��DQG�KH�FDQQRW�UDLVH�D�JHQXLQH�LVVXH�RI�PDWHULDO�

IDFW�E\�PHUH�DUJXPHQW�RI�FRXQVHO���)URQW�5DQJH�5HV���//&�Y��&ROR� *URXQG�:DWHU�&RPP¶Q������

3��G�����������&ROR����������7KH�&RXUW�VKRXOG�UHMHFW�WKHVH�XQVXSSRUWHG FRQWHQWLRQV�

'� 3ODLQWLIIV�+DYH�$VVHUWHG 1R�&ODLP�$JDLQVW�,&(�3HUWDLQLQJ�7R�,WV�3UREDEOH�
&DXVH�'HWHUPLQDWLRQV�

6KHULII�(OGHU�ILQDOO\�LQVLVWV�KH�LV�DXWKRUL]HG�WR�GHWDLQ�3ODLQWLIIV�EHFDXVH��XQGHU�IHGHUDO�

ODZ��WKHUH�LV�QR�UHTXLUHPHQW�IRU�UHYLHZ�RI�DQ�,&(�GHWDLQHU�RU�ZDUUDQW�E\�D�QHXWUDO�PDJLVWUDWH���
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7KLV�DUJXPHQW�LV�D FODVVLF�VWUDZ�PDQ�� ,W�DGGUHVVHV�D�FODLP�IRU�UHOLHI�3ODLQWLIIV�GLG�QRW�PDNH�

DJDLQVW�IHGHUDO�GHIHQGDQWV�3ODLQWLIIV�GLG�QRW�VXH�

7KH�6KHULII¶V DUJXPHQW�LV�EDVHG�RQ�5R\�Y��&W\��RI�/RV�$QJHOHV�������:/����������&�'��

&DO��-XQH�������������,PSRUWDQWO\��5R\ LQYROYHV�WZR�FRQVROLGDWHG�FDVHV� D VXLW�E\�'XQFDQ�5R\��HW�

DO�� DJDLQVW�WKH�&RXQW\�RI�/RV�$QJHOHV�DQG�FRXQW\�RIILFLDOV��DQG�D�VXLW�E\�*HUDOG�*RQ]DOHV��HW�DO��

DJDLQVW�,&(�DQG�WKUHH�,&(�HPSOR\HHV� 6HH�LG� DW�
���Q����VHH�DOVR 5R\�Y��&W\��RI�/RV�$QJHOHV��

�����:/���������DW�
���&�'��&DO��)HE������������OLVWLQJ�SDUWLHV�DQG�FODLPV�LQ�WKH�WZR�FDVHV���

,Q�WKH�ILUVW�FDVH��5R\��WKH�FRXUW�UXOHG�WKDW�WKH�FRXQW\�DQG�LWV�VKHULII�YLRODWHG�WKH�)RXUWK�

$PHQGPHQW�E\�KRQRULQJ�GHWDLQHUV�DIWHU�VWDWH�ODZ�DXWKRULW\�WR�KROG�SODLQWLIIV�H[SLUHG� 6HH 5R\��

�����:/���������DW�
��±����JUDQWLQJ�VXPPDU\�MXGJPHQW�WR�3ODLQWLIIV���5R\�������:/�

���������DW�
���FRQILUPLQJ�UXOLQJ����7KH�5R\ RSLQLRQ�WKXV�VXSSRUWV�RXU�VLPLODU�SRVLWLRQ�

7KH�GHFLVLRQ�RQ�ZKLFK�WKH�6KHULII�UHOLHV�LQYROYHG RQO\�WKH�VHFRQG�FDVH��*RQ]DOHV� 6HH�

5R\�������:/����������DW�
����,Q�WKDW�FDVH��SODLQWLIIV�DOOHJHG�WKDW�EHFDXVH�,&(�GHWDLQHUV�DUH�

XQVZRUQ�GRFXPHQWV�WKDW�DUH�QRW�UHYLHZHG�E\�MXGJHV��,&(�YLRODWHV�WKH�)RXUWK�$PHQGPHQW�E\�

PDNLQJ�ZDUUDQWOHVV��GHWDLQHU�EDVHG�DUUHVWV�ZLWKRXW�SURYLGLQJ�SODLQWLIIV�ZLWK�D�SURPSW�MXGLFLDO�

ILQGLQJ�RI�SUREDEOH FDXVH� ,G� DW�
�±����7KH�FRXUW�UHMHFWHG�WKLV�FODLP� ,G� DW�
�±���� +HUH��

3ODLQWLIIV�EURXJKW�QR�FODLP�DJDLQVW�,&(�RU�,&(�RIILFLDOV��PXFK�OHVV�WKH�VSHFLILF�FODLP�DW�LVVXH�LQ�

WKH�*RQ]DOHV FDVH� *RQ]DOHV LV�WKXV�FRPSOHWHO\�RII�SRLQW�

,,� 6+(5,))�(/'(5�)$,/6�72�$''5(66�7+(�&2167,787,21$/�&/$,06�

3ODLQWLIIV�PDGH GHWDLOHG�DUJXPHQWV��VXSSRUWHG�E\�RQ�SRLQW�DXWKRULWLHV�DQG�VWLSXODWHG�IDFWV��

VKRZLQJ�WKDW�6KHULII (OGHU��E\�HQJDJLQJ�LQ�WKH�&KDOOHQJHG�3UDFWLFHV��KDV�YLRODWHG�&RORUDGR�
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&RQVWLWXWLRQ�$UWLFOH�,,��6HFWLRQ����XQUHDVRQDEOH�VHL]XUHV���$UWLFOH�,,��6HFWLRQ��� �ULJKW�WR�EDLO���

DQG�$UWLFOH�,,��6HFWLRQ�����SURFHGXUDO��DQG�VXEVWDQWLYH�GXH�SURFHVV����6HH0RW��DW���±��� 7KH�

6KHULII�GRHV�QRW�UHVSRQG�WR�WKRVH�DUJXPHQWV�DQG�DXWKRULWLHV DQG�GRHV�QRW�FRQWHQG WKHUH�LV�DQ\�

JHQXLQH LVVXH�RI�PDWHULDO�IDFW�� +H�KDV�WKXV�FRQFHGHG�WKHVH�FRQVWLWXWLRQDO�YLRODWLRQV�

,,,� 3/$,17,))6�$5(�(17,7/('�72�$�3(50$1(17�,1-81&7,21�$1'�72�
'(&/$5$725<�$1'�0$1'$086�5(/,()�

3ODLQWLIIV�DOVR VXEPLWWHG�GHWDLOHG�DUJXPHQWV�DQG�DXWKRULWLHV�VXSSRUWLQJ�WKHLU�UHTXHVWV�IRU�

PDQGDPXV�DQG�GHFODUDWRU\�UHOLHI���6HH0RW� DW���±�����$JDLQ��WKH�6KHULII�KDV�WHQGHUHG�QR�

UHVSRQVH���+H�WKHUHIRUH�FRQFHGHV�WKDW��DVVXPLQJ�3ODLQWLIIV�SUHYDLO�RQ�WKH�PHULWV��WKH\�DUH�HQWLWOHG�

WR�WKRVH�UHPHGLHV��DV�VWDWHG�LQ�WKH�0RWLRQ� 7KH�6KHULII�GRHV�FRQWHQG�WKDW�3ODLQWLIIV�IDLOHG�WR�

HVWDEOLVK�WKH SHUPDQHQW�LQMXQFWLRQ�HOHPHQWV�VHW�IRUWK�LQ�'DOOPDQ�Y��5LWWHU� ����3��G�����������

Q�����&ROR����������3ODLQWLIIV�VKRZHG�DERYH�WKDW�WKH\�VDWLVILHG�WKH�ILUVW�HOHPHQW��VXFFHVV�RQ�WKH�

PHULWV���$V�IRU�WKH�RWKHU�WKUHH�HOHPHQWV��WKH�&RXUW�VKRXOG�UHMHFW�WKH�6KHULII¶V�WHSLG�UHVSRQVHV�

,UUHSDUDEOH�,QMXU\�� 3ODLQWLIIV VKRZHG�WKDW�FRQVWLWXWLRQDO�YLRODWLRQV�DQG�GHSULYDWLRQV�RI�

OLEHUW\�FRQVWLWXWH�LUUHSDUDEOH�LQMXU\���6HH0RW��DW���±�� �FLWLQJ�FDVHV����7KH�6KHULII�GRHV�QRW�

GLVDJUHH���+H�VD\V�RQO\�WKDW��LI�WKHUH�LV�QR�FRQVWLWXWLRQDO�YLRODWLRQ��WKHUH�LV�QR�LUUHSDUDEOH�KDUP���

5HVS��DW������%XW�3ODLQWLIIV�KDYH��LQ�IDFW��HVWDEOLVKHG�WKRVH�YLRODWLRQV��0RW��DW���±����DQG�WKH�

6KHULII�KDV�QR�IXUWKHU�UHVSRQVH�

� 6KHULII�(OGHU�FXULRXVO\�VWDWHV�0U��&LVQHURV�ZDV�³UROOHG�RYHU�XQGHU�WKH�,*6$´�EHIRUH�KH�ZDV�
UHOHDVHG�SHU�WKH�&RXUW¶V�0DUFK����������UXOLQJ���5HVS��DW���	�Q�����,Q�IDFW��WKH�6KHULII�VWLSXODWHG
WKDW�QHLWKHU�0U��&LVQHURV�QRU�0V��&KDYH]�ZDV�HYHU�KHOG�XQGHU�WKH�,*6$���6WLS���������$QG�LQ�KLV�
UHVSRQVH��KH�GRHV�QRW�UHO\�RQ�WKH�,*6$�DV�D�EDVLV�WR�DYRLG�VXPPDU\�MXGJPHQW���+LV�RIIKDQGHG�
DQG�PLVWDNHQ�UHIHUHQFH�WR�³UROOLQJ�RYHU´�WKXV�FUHDWHV�QR�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�
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%DODQFH�RI�(TXLWLHV� 3ODLQWLIIV�DOVR�VKRZHG�WKDW�WKH�WKUHDWHQHG�LQMXU\²GHSULYDWLRQ�RI�

FRQVWLWXWLRQDO�ULJKWV�DQG�LPSULVRQPHQW�ZLWKRXW�DXWKRULW\²RXWZHLJKV�DQ\�FRQIOLFWLQJ LQWHUHVW���

0RW��DW���±�����7KH�6KHULII�LGHQWLILHV�WKDW�LQWHUHVW�DV�³WKH�JRYHUQPHQW¶V�LQWHUHVW�LQ�HIILFLHQWO\�DQG�

HIIHFWLYHO\�HQIRUFLQJ�LPPLJUDWLRQ�ODZ�´��5HVS� DW������%XW�WKDW LV�WKH�IHGHUDO JRYHUQPHQW¶V�MRE���

7KH�6KHULII�KDV�QR�GXW\�WR�HQIRUFH�FLYLO�LPPLJUDWLRQ�ODZ�DQG�WKHUHE\ YLRODWH�VWDWH�ODZ���6HH VXSUD

��,�&���+�%���������� 3ODLQWLIIV�DOVR�SRLQWHG�RXW�WKDW�WKH�6KHULII�FDQ�FRQWLQXH�WR�FRPPXQLFDWH�

DQG�FRRSHUDWH�ZLWKRXW�YLRODWLQJ�WKLV�&RXUW¶V�LQMXQFWLRQ���0RW��DW������7KH�6KHULII�KDV�QR�UHWRUW�

3XEOLF�,QWHUHVW� )LQDOO\��WKH�6KHULII�FRQWHQGV�WKDW��L��LPPLJUDQWV�GRQ¶W�KDYH�WKH�VDPH�

FRQVWLWXWLRQDO�ULJKWV�DV�FLWL]HQV�DQG��LL��KLV�FRRSHUDWLRQ�ZLWK�,&(�VHUYHV WKH�SXEOLF�LQWHUHVW���,Q�

IDFW��³WKH�'XH�3URFHVV�&ODXVH�DSSOLHV�WR�DOO�µSHUVRQV¶ ZLWKLQ�WKH�8QLWHG�6WDWHV��LQFOXGLQJ�DOLHQV��

ZKHWKHU�WKHLU�SUHVHQFH�KHUH�LV�ODZIXO�>RU@�XQODZIXO>�@´��=DGY\GDV�Y��'DYLV������8�6�����������

���������,PPLJUDQWV�DOVR�HQMR\�FRQVWLWXWLRQDO�ULJKWV WR�SULYDF\�DQG�SURWHFWLRQ�IURP�XQUHDVRQDEOH�

VHL]XUHV���6HH�3HRSOH�Y��*XWLHUUH]������3��G��������������±����&ROR����������$QG�FRXUWV�KDYH�

UHSHDWHGO\�FRQILUPHG�WKDW�WKH\�HQMR\�WKH�ULJKWV�DVVHUWHG�LQ�WKLV�ODZVXLW���0RW��DW��±����VHH VXSUD

DW��±����7KH�SXEOLF�LQWHUHVW�LQ�WKH�YLQGLFDWLRQ�RI�WKHVH�ULJKWV�LV�SRZHUIXO���%\�FRQWUDVW��³>W@KH�

UHTXLUHPHQW�WKDW�SXEOLF�VDIHW\�DJHQFLHV�SOD\�D�UROH�LQ�HQIRUFLQJ�IHGHUDO�LPPLJUDWLRQ�ODZV�FDQ�

XQGHUPLQH�SXEOLF�WUXVW>�@´ +�%���������� $OO�IRXU�SHUPDQHQW�LQMXQFWLRQ�HOHPHQWV�H[LVW�

&21&/86,21

)RU�WKH�UHDVRQV�VWDWHG�DERYH�DQG�LQ�WKHLU�0RWLRQ��3ODLQWLIIV�DVN�WKH�&RXUW�WR��L��HQWHU�

VXPPDU\�MXGJPHQW�LQ�WKHLU�IDYRU� �LL��SHUPDQHQWO\�HQMRLQ 6KHULII�(OGHU�IURP�HQJDJLQJ�LQ�WKH�

&KDOOHQJHG�3UDFWLFHV���LLL��JUDQW�PDQGDPXV�UHOLHI��DQG��LY��LVVXH�D�GHFODUDWRU\�MXGJPHQW�
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