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' DISTRICT COURT, EL PASO COUNTY, COLORADO
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PO Box 2980, Colorado Springs, CO 80901-2980
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Rule City and Colorade Municipal Corporation,

W

Defendants; THE AMERICAN CIVIL LIBERTIES
UNIOM OF COLORADO, Inc.
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30 South Nevada Avenue, Suite 501 T Cirm.:

Colorado Springs, CO 0901
Telephone: (719) 385-590%

Fax number: (719) 385-5535 Dly 5

Aty Reg, # 017147

COMPLAINT

COMES NOW Plaintiff, the City of Colorado Springs, in behalf of its agency the Colorado
Springs Police Department, by and through the Office of the City Attorney, and for its complaint
against Defendant hereby states and alleges as follows:

PARTIES, JURISDICTION AND VENUE

1. This is an action for declaratory judgment under §24-72-204(6), C.R.S., and Rule 57,
C.R.C.P,, and relief related thereto. ‘

2. The City of Colorado Springs (“City”) is a home rule city and a Colorado municipal
corporation organized under the laws of the State of Colorado.

3 The American Civil Liberties Union of Colorado (ACLU Colorado, Inc.) 400

"‘CORONA ST, DENVER, CO 80218, is a corporation registered in good standing with the Secretary
of State of Colorado. The agent registered or service of process with the Secretary of Statc at that

address is Robert Mosher.

4, This Court has subject matter _]unsdwtmn over this case pursuant to Colo. Const. Art.
VI, §9; §§13-51-106, and 24-72-204(6), C.R.S., and Rule 57, CR.CP.



5. Venue for this case is proper in this Court pursuant to Rule 98(b) C.R.C.P, and §24
72-204(6)(a), C.R.S. in that the records sought are kept in El Paso County, Colorado.

6. There is a justiciable controversy between the parties in this matter.

GENERAL ALLEGATIONS

7. The City hereby incorporates by reference herein §§1-6 of the complaint.

8. By letter dated May 15, 2006, The Defendant ACLU of Colorado, Inc. (American
Civil Liberties Union) requested of the Colorado Springs Police Department permission (o inspect
and copy all wnitings relating to an incident of June 2, 2005 involving Delvikio Faulkner. Among
the documents sought by the ACLU were documents generated by the “Internal Investigations
Bureau.” A copy of this letter is attached for the Court’s convenience as Exhibit “A™.

9. The City has provided the Defendant copies of all of the documents in its possession
requested under the open records act(s) other than the contents of the Intermnal Affairs file, which it
may not disclose. The City has notified the Defendant that it is prohibited from disclosing the
conients of the Internal Affairs file, as it 1s a personnel file. Further it is not in the public interest for
the Custodian of Records to expose himself to potential criminal liability under §24-72-206.

10.  The contents of the files maintained by the Internal Investigations division of the
Colorado Springs Police Department are created and maintained by the Department for use in
disciplining employees of the Department. These files are personnel files as defined at §24-72-
202(4.5), C.R.S. In no way are the files of the Internal Affairs Division “Criminal Justice Records™
within the meaning of §24-72-302, C.R.S.

11. By letter dated June 6, 2006, the ACLU sent its notice of intent to sue, or “3 day
letter” as required under the Colorado Open Records Act, §24-72-204(6) C.R.S., thus making this
issue ripe for determination by the Court. In this letter the ACLU states that the internal affairs file is

not in fact a personnel file, but rather a Colorado Criminal Justice Records Act document.

12. The Custodian of Records for the Colorado Springs Police Department, in good faith,
after exercising due diligence, and after reasonable inquiry, cannot determine whether disclosure of
the Intemal Affairs file requested by the Defendant is proper and legal, and seeks an order of the
Court to determine if disclosure is prohibited. -

13. The Custodian of Records is faced with vexation due to the potential of criminal
prosccution should he willfully or knowingly disclose the contents of the Internal Investigation file as
requested by the Defendant, since the contents of the file are created and maintained by virtue of t.he
employer/employee relationship between the City and the subject employee, and are otherwise
“nersonnel files” which the custodian is prohibited from disclosing under the authority of §24-72-

204((3)(a)(1), C.R.S. See Section 24-72-206 C.R.S.
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FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

1. The City herby incorporates by reference herein 1§1-10 of the complaint.

12. Pursuant to C.R.C.P. 57(b), a declaratory judgment may be sought to have detennmed
a question of validity or construction of a statute. :

13.  Pursuant to §24-72-204(6), it is proper to seek a declaratory judgment in the Distric
Court where the subject records are maintained, to determine whether disclosure of the contents o
the Internal Affairs file requested by the defendant is appropriate in this manner. Section 24-72
204(6)(3) C.R.S. states that hearing on the matter of disclosure will be held at the “carliest practic

time.”

WHEREFORE, the City prays for a declaratory judgment determining the construction of the|
Colorado Open Records Act and a determination of the obligation of the Custodian of Records for,
the Colorado Springs Police Department with respect to disclosure of the contents of an Internal
Affairs file maintained by virtue of the employee employer relationship between the Police
Department and the subject employee, and for such other and further relief as is proper under the

circumstances.

M
Dated this_ /2 day of Vane - 2006.

Respectﬁﬂly/subnmted

"rcgm'y : Garland, Staff AnﬁngEy_
Attorney for Plaintiff



4ACLU

Cathryn L. Hazouri, Executive Director « Mark Silverstein, Legal Director

May 15, 2006

Chief Luis Velez

Colorado Springs Police Department
705 8. Nevada Ave.

Colorado Springs, Colorado, 80903

Re: Delvikio Faulkner
Dear Sir or Madam:

On behalf of Mr. Faulkner and the American Civi! Liberties Union of Colorado., |
am sending you this written request to inspect and copy public records, pursuant
to the Colorado Open Records Act and the Colorado Criminal Justice Records
Act.

| respectfully request that you permit me to inspect and copy all writings that
relate to the Colorado Springs Police Department’s contact with Mr. Faulkner on
or about June 2, 2005. Please find enclosed a copy of an Authaorization for
Release executed by Mr. Faulkner on May 3, 2006.

This request specifically includes all writings related to any and all withess
interviews, officer reports, photographs, summary narrative reports, and other
documents of any kind generated that reflect any investigation, administrative or
criminal, by the Colorado Springs Police Department, including the Internal
Affairs Bureau, concerning the conduct of any public officers or employees
involved in any way in the decision to contact Mr. Faulkner, including employees
involved with Mr. Faulkner's arrest, treatment at the scene, taking into custody,
transportation, interrogation, custodial handiing, and/or any interaction of any
other kind. " '

The term “writings” refers to those records defined by CR.S. §§ 24-72-202(7) &
24-72-302(1) & (4), and includes but is not limited to all documents, books,
papers, maps, photographs, cards, tapes, recordings, digitally stored data or
records, electronic mail messages, or other documentary materials, regardless of
physical form or characteristics, and every other means of recording upon any
tangible thing for every form of communication or representation.

If you deny this request for records in whole or in part, | ask that you provide
forthwith a written statement of the reasons for the denial that cites the law or
reguiation that you rely on. C.R.S. §§ 24-72-204(4) &24-72-305(6). If any of the
requested records are in active use, in storage or otherwise unavailable at this
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time, | likewise request that you provide forthwith a written statement and that the
custodian set a date and hour at which time the records will be availabie for
inspection. C.R.S. §§ 24-72-203(3)(a) & 24-72-303(3).

| look forward to inspecting or receiving copies of these records at your earfiest
convenience, and no later than three working days as required by Colorado law.
i you need any additional information, you may reach me directly at 303-777-
5482, ext. 104,

Thank you in advance for your time and assistance.

Very truly yours,

1 Pa—

Taylor Pendergrass
Staff Attorney

Enc.

cc. Faulkner

400 Corona Street » Denver, CO B0218-3915 » 303-777-5482 x104 ¢ FAX 303-777.-1773 + tpendergrass@aciu-co.org
ACLU of Cotorado... because liberty cannot protect itselr. .



AUTHORIZATION FOR RELEASE

|
ro: Colocack Springs Polree Do Aatamups

RELEASE TO:  Mark Silverstein, Taylor Pendergrass, or other representative of the
American Civil Liberties Union Foundation of Colorado, 400 Corona

Street, Denver, CO 80218.

L eleil: D T [E gz~ by this release or a photocopy or facsimile transmission
thereof, authorize and request you to release to Mark Silverstein, Taylor Pendergrass, and/or
their designated representatives at the American Civil Liberties Union Foundation of Colorado
(collectively hereafier the “ACLU of Colorado Attorneys™), any and all files, information and/or
records related to me, including but not limited 10 law enforcement reports, medical tecords,
mental health records, psychiarric records, and records related to aleohol and substance abuse,
This release also authorizes my attorneys and former atiorneys to release documents and
information connected with their representation of me in any criminal cases or other legal cases.

This document also authorizes you to discuss any otherwise confidential information. In
consideration of such disclosure, 1 hereby release you (in your individual and/or institutional
capacity) from any and al] Hability arising from the disclosure of otherwise confidential

information.

You are specifically authorized and requested to photocopy these records and to release copies of
them 1o the ACLU of Colorado Attorneys. 1 am allowing the release of these records to the ,
ACLU of Colorado Attorneys to help them provide possible legal services to me. I understand
that once the records are released, the ACLU of Colorado Attorneys may disclose these records
to other parties and organizations, there is potential that they may be disclosed to others and no
longer protected under federal privacy law. I allow the ACLU of Colorado Attorneys to share
these records with experts and consultants as needed in his provision of legal services to me. 1
understand that the ACLU of Colorado Attorneys will disclose the contents of these records only
in order to advance the investigation of my possible case or clajms: )

This authorization shall expire upon the termination of my relationship with the ACLU of |
Colorado Attorneys. | understand that I can withdraw this authorization. To do so. I understand
that I must send a writien request aducessed L0 MK SUveawin vs Tuyiux Tendesgeazs az the

ACLU of Colorado.

—
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