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l. STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Whether the District Court properly concluded thls. Archuleta stated a
claim that Appellant Mandelko violated clearly ddished law by strip searching
Mrs. Archuleta when she did not suspect that Mrshaleta had weapons or
contraband concealed on her body; Mrs. Archulets ned to be placed in the
general prison population; the offense with whicksMArchuleta was charged was
a Lakewood municipal ordinance prohibiting harasstineot a crime of violence,
and an offense that is not associated by its natithethe concealment of weapons
or contraband in a body cavity; Mrs. Archuleta wasaring light summer clothing,
so anything that Mandelko could have found throagirip search would already
have been discovered during the three prior pathdesarches; and Mandelko
believed that a mistake had been made and thatAvkthuleta was not the right
person charged with the offense.

I STATEMENT OF THE CASE

In June 2005, while riding in a car with her famiBlaintiff Mercedes
Archuleta was arrested, taken to the Jefferson ydDatention Facility, and strip
searched by Appellant Mandelko, all based on aalitharrest warrant procured in
error by the Lakewood Police Department, chargirrg.Mrchuleta with violating
a municipal ordinance that prohibits harassmeiite mistreatment suffered by

Mrs. Archuleta led her to file the Complaint on Gmer 17, 2006.
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The Complaint asserister alia two claims against Appellant Mandelko: a
due process claim for failing to release Mrs. Aleta from custody after
Mandelko realized that Mrs. Archuleta was not tbeect suspect, and a Fourth
Amendment claim for wrongfully strip searching MAgchuleta.

On December 6, 2006, Mandelko filed a motion trdss the claims
against her. In an Order dated February 27, 20@/District Court dismissed
Mrs. Archuleta’s due process claim against Mandélkbdenied the motion to
dismiss with respect to the strip search claim.ntdko appeals the District
Court’s denial of her qualified immunity motiondasmiss the strip search claim.

. STATEMENT OF THE FACTS

For purposes of this appeal, the allegations irCbmaplaint must be treated
as true and viewed in the light most favorable s .Mrchuleta.E.g., Moya v.
Schollenbarger, 465 F.3d 444, 455 (10th Cir. 2006) (citiv@her v. Durango
Metals, Inc., 144 F.3d 1302, 1304 (10th Cir. 1998)\ppellant’s brief ignores this
well-established principle. Rather, Appellant daeslimit herself to the facts in
the Complaint, does not treat those facts as &m@ does not view them in the
light most favorable to Mrs. Archuleta. Conseqiyer¥irs. Archuleta offers this

brief summary of the pertinent facts, as allegethexComplaint.

! The Complaint is included as pages 1 through 28pplellant’s appendix.
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Plaintiff Mercedes Archuleta is a 46-year old motbenine with no
criminal record. Compl. at § 1 [Aplt. App. at I June 2005, Mrs. Archuleta
was arrested, transported to the Jefferson Couatgridion Facility, and strip
searched by Appellant Mandelko, all based on aaliharrest warrant procured
by the Lakewood police. Compl. at {1 2, 3, 5 [ABlp. at 1-3]. The Lakewood
police procured the warrant based on an allegeaissarent incident between two
women in a Walgreens store on Colfax Avenue in hadad. See Compl. at 19
15-31 [Aplt. App. at 4-7]. The victim had giveretpolice the name and
approximate age of her alleged harasser, but réfissprovide any other
identifying information. Compl. at §{ 18, 20-21 [ApApp. at 5]. Based solely on
the fact that Mrs. Archuleta had the same nameappdoximate age as those given
by the victim, the Lakewood police procured an siriearrant for het. Compl. at
19 18, 29-32 [Aplt. App. at 5, 7]. A Lakewood Mupial Court has found that
Mrs. Archuleta is factually innocent of the chamy¢he warrant. Compl. at § 87
[Aplt. App. at 18].

Despite Appellant’s repeated references to thegasaas a “violent crime,”

Mrs. Archuleta was in fact charged only with viatat a Lakewood municipal

? In addition to incorrectly identifying Mrs. Archefia as the assailant, the warrant
also erroneously lists the criminal history of adiwoman, Phyllis Rivera.

Compl. at § 39 [Aplt. App. at 8]. Notwithstandingfendant Mandelko’s
statement of the case, Aplt. Br. at 4, there |$Lu'gltgest|on in the Complaint or
otherwise that Rivera was actually the assailant.
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ordinance prohibiting harassment. Compl. at § 4@t[AApp. at 10];see

Lakewood, Colo., Mun. Code § 9.50.040he harassment ordinance prohibits a
broad range of non-violent conduct. Among othergh, the Lakewood
“harassment” ordinance prohibits directing obsdamguage or an obscene gesture
to another person with the intent to harass, anooglarm them, or making
“repeated communication at inconvenient hoursithatde the privacy of another
and interfere in the use and enjoyment of anotheise or other private
property.” Id. 8 9.50.040(A)(2), (A)(8).The ordinance even prohibits following a
person in a public placdd. § 9.50.040(A)(3). Indeed, the most “violent”
violation of the ordinance occurs when a personkss, shoves, kicks, or
otherwise touches a person or subjects him to phlysontact” with the intent to

harass, annoy, or alarm thénid. § 9.50.040(A)(1).

® Available at http://www.lakewood.org/CC/CityCodedtelist.cfm.
* The complete text of the Lakewood ordinance hanass provision is as follows:

9.50.040 Harassment. o

A. A peLson commits harassment if, with intenh&ass, annoy, or alarm another
person, he: : : : : :

1. ?tn[[(es, shoves, kicks, or otherwise touchpsraon or subjects him to physical
contact; or _

2. In a public place directs obscene languageakesan obscene gesture to or at
another person; or _

3. Follows a person in or about a public place; or o o

4. Initiates communication with a person anpnﬁwor otherwise in writing, in

a manner intended to harass or threaten bodily rmmo%erty_damage, or makes
any comment, request, suggestion, or proposal itmgwhich is obscene; or

5. "Initiates communication with a person, anonysipor otherwise by telephone,
computer, computer network, or computer systemnmaaner intended to harass
or threaten bodily injury or property damage, okemany comment, request,
suggestion, or proposal by telephone, computerpob@n network, or computer
system that is obscene; or

Footnote continued on next page
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Because the suspect in the underlying criminagstigation was allegedly in
an intimate relationship with the victim, the wantdor Mrs. Archuleta’s arrest
includes a “DV” notation (presumably for “domestolence”). See Compl. at |
18 [Aplt. App. at 5]. However, the Lakewood ordicas do not contain any crime
of “domestic violence harassment”; rather, Mrs.Areta was charged under the
general municipal ordinance prohibiting harassméansequently, the “domestic
violence” notation does not denote that Mrs. Areltmlwas charged with a violent

offense.

Footnote continued from previous page _

6. Makes a telephone call or causes a telephomegoepeatedly, whether or not

a conversation ensues, with no ﬁurpose of legiernahversation; or _

7. Repeatedly insults, taunts, challenges, or sxakemunications in_ offensively

coarse language to another in a manner likely dogike a violent or disorderly

response, or

8. Makes repeated communication at inconvenieatdihat invade the pri\(ac%/ of

anothﬁr and interfere in the use and enjoymenhofieer's home or other private
roperty; or _

8. K)/Iakes a credible threat to another person. _

B. As used in this section, unless the context¢milse requires, “obscene” means

a patently offensive description of ultimate sexatk or solicitation to commit

ultimate Sexual acts, whether or not said ultinsgeual acts are normal or

perverted, actual or simulated, including mastudmatcunnilingus fellatio,

anilingus, or excretory functions. _ _

C. Any act prohibited by subdivision (4), (5), (6) (8) of this subsection &A? may

be deemed to have occurred or to have beén condnaittne place at which the

writing, telephone call, electronic mail, or otledectronic communication was

either made or received. _

D. “Credible threat” means a threat or physicdicscthat would cause a

reasonable person to be in fear for the persda'stisafety or the safety of his

iImmediate famllfy. o

E. “Immediate family” includes the person's spoasd the person's parent,

grandparent, sibling, or child.

Lakewood, Colo., Mun. Code § 9.50.040ailable at
http://www.lakewood.org/CC/CityCode/codelist.cfm.
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Appellant booked Mrs. Archuleta into the Jefferssmunty Jail and then
strip searched her. Compl. at 11 74-83 [Aplt. Apd.5a17]. The strip search was
conducted without reason or cause to believe tleajpans or contraband were
being concealed on or in Mrs. Archuleta’s body.nmb at {1 79, 143 [Aplt. App.
at 16, 27]. Mrs. Archuleta had already been frisikeee times, but no contraband
was found. Compl. at 11 64, 73, 142 [Aplt. Applat 15, 27]. Further, she was
wearing light summer clothing — shorts and a slEsgeblouse — so that anything
that would be detected by a strip search wouldhdlydhave been detected by the
frisks. Compl. at 1 75 [Aplt. App. at 15]. Mrs.duleta had no reason to believe
that she would be arrested and searched, and dheyab reason to hide weapons
or contraband.See Compl. at 11 50, 57 [Aplt. App. at 10, 12] (Archaletrrested
while taking her son to work and nursing her balylys. Archuleta was not
charged with a crime involving weapons or drugempl. at T 80 [Aplt. App. at
16]. Further, Appellant Mandelko stripped Mrs. Anteta even though she knew
that Mrs. Archuleta would not be placed in the gahprison population and that
there was no risk that she would pass contrabanth&r detainees. Compl. at 1
80, 84, 141 [Aplt. App. at 16, 17, 27]. Moreovitre facts indicate that Appellant
knew and acknowledged that Mrs. Archuleta was m@tight suspectSee

Compl. at 1 75-76, 83, 127-128 [Aplt. App. at 15,24-25]7 Despite knowing

> Appellant does not accept these allegations as tinstead, her brief claims that
Footnote continued on next page
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and acknowledging that Mrs. Archuleta was the wrpagson, Appellant strip
searched Mrs. Archuleta. Compl. at I 78-79 [ApjipAat 16].

Not only did Appellant strip search Mrs. Archuletéhout justification, she
conducted the strip search in a particularly deiggadnd humiliating manner. As
recounted earlier, Mrs. Archuleta was nursing luer @t the time she was arrested.
Compl. at 1 57, 59 [Aplt. App. at 12]. As she dsd during the strip search, her
breast milk began to flow. Compl. at 1 81 [Aplt.A@t 16]. When Mrs.
Archuleta tried to cover herself or stem the flolwalk, Appellant shouted at her
to put her hands dowrld. Appellant then called to a male jailer to throer b
maxi-pad, and Appellant and the male jailer begaighing and joking about the
incident. Compl. at 1 82 [Aplt. App. at 16-17].ftéx directing the male jailer to
cut the pad in half, Appellant told Mrs. Archuléteplace the pieces of maxi pad
on her breasts, because otherwise she would dhg a. Neither Appellant nor
the malil jailer was wearing gloves, so the maxi-p@g unsanitaryld. Appellant
and the male jailer continued to laugh and mock. Mrshuleta throughout the
incident. Id.

Despite the lack of any support in the record, Alap€'s brief suggests that

at the time of the strip search, Appellant knew tha underlying charge against

Footnote continued from previous page
the rpgrell b2e1ga2n5to suspect that the wrong persgrhawve been arrested. Aplt.
r.at 4, 10, 21, 25.



Mrs. Archuleta involved a woman pulling her girind’s hair and pulling a phone
out of her hands, and that Appellant strip seardfiexd Archuleta because she was
“really” charged with an assaultee Aplt. Br. at 15.;see also, e.g., id. at 4 (police
called about an assault in a Walgreens parking3aoffjwice describing the crime

as “assault.”), 17 (describing crime as “assaulfhis assertion finds no support

in the record, and is inconsistent with the fabtg have been elucidated in
discovery® See Compl. at 76 [Aplt. App. at 15].

V. SUMMARY OF ARGUMENT

To prevail in this appeal, Mrs. Archuleta need slunly that there is some
set of facts that would entitle her to relief. &pting the well-pled allegations in
her Complaint as true, and construing the Compilaittte light most favorable to
Mrs. Archuleta, she readily meets this standargpeant Mandelko strip

searched Mrs. Archuleta at the Jefferson Countyidai particularly offensive and

® Appellant’s efforts to go outside the record arelwfacts in the light most
favorable to Appellant are improper, partlculalrlyll_%jé of the facts that have
come out since the ruling on the Motion to DismiBsscovery against Appellant
has not gone forward during her interlocutory appeat discovery against the
remaining defendants has proceeded. Plaintifféesived documents from the
Jefferson County Detention Facility and d%ose«é@\de uties who worked at
the facility. TheSe facts demonstrate that Appelia fact determined that the
harassment charge against Mrs. Archuleta shouldutgject her to a strip search,
but then strip searched her anyway because of propar policy and practice of
the detention facility. Appellant is aware of tedacts and her effort to use the
current procedural posture to construe “missingtdan her favor is disingenuous
and should be rejected. These facts were notadlaiht the time of the briefing
on the Motion to Dismiss and are therefore nohamadppellate record on this
interlocutory appeal. The current record is mbyantsufficient to affirm the
District Court’s denial of qualified immunity onelstrip search claim.
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humiliating manner, mocking her when her breaskégan to flow during the
search. Compl. at 1 81-82 [Aplt. App. at 16-17]haiMs more, when this
Court’'s well-established precedents are appligtiedacts, and construing the
facts in the light most favorable to Mrs. Archulgatas apparent that Appellant had
no justification for performing the strip search.

Mrs. Archuleta was “charged” with a minor offensée violation of a
municipal ordinance prohibiting harassment. Corapff 46 [Aplt. App. at 10].
This is not a violent offense, nor is it an offeassociated with the concealment of
weapons or drugs on one’s person. In addition¢citoemstances of Mrs.
Archuleta’s arrest — she was arrested while trarisgpher son to work and while
breastfeeding another child — make it unlikely thias. Archuleta would have
concealed contraband on her person in preparatioiné trip. Compl. at 11 50, 57
[Aplt. App. at 10, 12]. Given that Mrs. Archuletas wearing light summer
clothing, it is unlikely that the strip search wdwincover something that the frisks
did not. Finally, at the time of the search, Apgat did not believe that Mrs.
Archuleta was properly charged with any crime. @brat 1 75-76, 83, 127-128
[Aplt. App. at 15, 17, 24-25]. In short, Mandelkad no reasonable suspicion that
Mrs. Archuleta had weapons or contraband conceateal in her personCompl.

at 11 79, 143 [Aplt. App. at 16, 27].



Appellant’s brief fails to accept the well-pled faof the Complaint, and
fails to view the facts in the light most favorabbeMrs. Archuleta. Further, it fails
to address the many Tenth Circuit opinions thatesklthe critical facts at issue.
Instead, contrary to the controlling standard, Ajgpe argues that Mrs. Archuleta
was charged with a “violent crime,” that she kndwhe facts underlying the
charges, that she did not know that Mrs. Archuweda the wrong person at the
time of the search, and therefore that her strigscdewas permissible as a matter of
law. The Court should reject these arguments, botthe facts and the law, and
allow discovery against Appellant to proceed. Dh&rict Court properly denied
Appellant’'s motion to dismiss.

V. ARGUMENT
A. Standard of Review.

1. Motion to Dismiss

A district court’s decision on a motion to dismisssed on qualified
Immunity is reviewedle novo. Denver Justice & Peace Comm,, Inc. v. City of
Golden, 405 F.3d 923, 927 (10th Cir. 2005). In decidagpotion to dismiss, the
court must accept all well-pled facts as true, @ae@ those facts in the light most
favorable to Mrs. Archuleta, the non-moving parkyg., Moya v. Schollenbarger,
465 F.3d 444, 455 (10th Cir. 2006) (citivgher v. Durango Metals, Inc., 144
F.3d 1302, 1304 (10th Cir. 1998)). Indeed, therCoay dismiss only if it

appears beyond all doubt that Mrs. Archuleta cawgno set of facts in support
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of her claim which would entitle her to relieffd. There is no heightened pleading
standard on the plaintiff when the defendant fdeaotion to dismiss based on
gualified immunity; the general Rule 12(b)(6) startlapplies.ld. (citing Currier

v. Doran, 242 F.3d 905, 916-17 (10th Cir. 2001)).

2. Claim of Qualified Immunity

Appellant, a deputy sheriff at the Jefferson Cgubetention Facility,
asserts that she is entitled to qualified immuagya matter of law. When a
defendant pleads qualified immunity, the plaintifist show “(1) that the
defendant’s actions violated a constitutional atwgbry right, and (2) that the
rights alleged to be violated were clearly estélgidsat the time of the conduct at
issue.” Anderson v. Blake, 469 F.3d 910, 913 (10th Cir. 2006) (citiSaucier v.
Katz, 533 U.S. 194, 201 (2001)).

A plaintiff may establish that a right is clearlgtablished by reference to
cases from the Supreme Court, the Tenth Circuth@meight of authority from
other circuits.ld. at 914. To show that a right is clearly estal@dsha plaintiff
need show only that the right is “sufficiently aléhat a reasonable official would
understand that what he is doing violates thattrighd. at 913 (quotinddope v.
Pelzer, 536 U.S. 730, 739 (2002)). There need not becige factual
correspondence between earlier cases and theofdtts case at hand; general

statements of the law are capable of giving adad clear warningld. at 913-14
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(quotingHope, 536 U.S. at 741). A general constitutional higt has already
been established can “apply with obvious clarityhi® specific conduct in
guestion, even though the very action in questes[hot] previously been held
unlawful.” Id. at 914 (brackets in original) (quotihtppe, 536 U.S. at 741).

B.  Mrs. Archuleta Has Alleged Facts Sufficient to Conlkude that Her

Strip Search Was Unconstitutional Based on Clearly Established
Law.

The Tenth Circuit “has spoken often on the constitial implications of
conducting a strip searchCottrell v. Kaysville City, 994 F.2d 730, 734 (10th Cir.
1993), and has repeatedly emphasized the highlysine nature of such searches.
In the words of this Court, a strip search is “avasion of personal rights of the
first magnitude” and “demeaning, dehumanizing, gndied, humiliating,
terrifying, unpleasant, embarrassing, repulsivgniéying degradation and
submission.” Chapman v. Nichols, 989 F.2d 393, 395-96 (10th Cir. 1993) (quoting
Mary Beth G. v. City of Chicago, 723 F.2d 1263, 1272 (7th Cir. 1983)).

Perhaps because of the highly intrusive naturestifig search, this Court
has not endorsedp®r se rule permitting such searches. Rather, the Quast
balanced the need for the search against the graasion of privacy it entails.
Chapman, 989 F.2d at 395 (quotirgll v. Wolfish, 441 U.S. 520, 559 (1979)). In

making this determination, the Court considerssit@pe of the intrusion, the
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manner in which the search was conducted, thdigaton for initiating the
search, and the place where the search took pldce.

Based on the Court’s clearly established law, aagkd on the procedural
posture of the case, Appellant’s strip search faistest. With regard to the first
factor, it is beyond dispute that a strip searghresents a profound intrusion into
one’s personal rightsSee, e.g., Chapman, 989 F.2d at 395-96. This intrusion is
particularly acute where, as here, the searchrieqmeed on a person who was
arrested for a minor offense:

The experience of disrobing and exposing one’sfeelf
visual inspection by a stranger clothed with thigarm
and authority of the state, in an enclosed roondea
jail, can only be seen as thoroughly degrading and
frightening. Moreover, the imposition of such as
upon an individual detained for a lesser offensuise

likely to take that person by surprise, thereby
exacerbating the terrifying quality of the event.

Chapman, 989 F.2d at 396 (quotintphn Does 1-100 v. Boyd, 613 F.Supp. 1514,
1522 (D.Minn. 1985)).

The second factor, the manner in which the seasshconducted, also
weighs heavily against Appellant. As recountedvabdirs. Archuleta began
lactating during the strip search. Compl. at 84l App. at 16]. When she
attempted to cover her breasts and stem the flawil&f Appellant shouted at
Mrs. Archuleta to put her hands dowid. Making matters worse, Appellant gave

Mrs. Archuleta an unsanitary bisected maxi pads®to stem the flow of milk,
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simultaneously laughing and joking with a malegadbout Mrs. Archuleta’s
predicament. Compl. at § 82 [Aplt. App. at 16-17].

Most importantly, however, construing the factsha light most favorable
to Mrs. Archuleta, Appellant’s strip search faitetthird factor, the reason for the
search. Under the clearly established law of @isuit, the strip search fails for
want of justification for the serious intrusion bhrs. Archuleta’s rights. It is well
established that a strip search of a detainee adafsa minor offense, like the
Lakewood ordinance prohibiting “harassment,” whetdetainee will not be placed
in the general prison population, has been sulbpectultiple pat-down searches,
and is not likely to possess weapons or contrab@adpl. at 1 136-138 [Aplt.
App. at 26], is not consistent with constitutioneduirements or Tenth Circuit law.
See, e.g., Chapman, 989 F.2d at 394-97 (holding unconstitutionalpssearches of
detainees where “officials had no reasonable simspibat these particular
detainees were carrying or concealing weapons raioand”);Foote v. Spiegel,
118 F.3d 1416, 1425 (10th Cir. 1997) (holding urstational a strip search under
circumstances similar to Mrs. Archuleta’©ottrell, 994 F.2d at 734-35 (same). In
addition, Appellant had reason to believe thattsethe wrong person. Compl. at
19 74-75, 140 [Aplt. App. at 15, 27].

This Court has often condemned strip searchesrsbps, like Mrs.

Archuleta, who were charged with minor crimes. Example, irFoote the police
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arrested a woman for driving under the influencermigs. 118 F.3d at 1425. At
the jail, the police strip searched her, ostendiblyearch for drugsld. at 1421.
The Court ruled that the strip search was unredgdenbecause the drug crime
gave no reason to believe that the plaintiff hagcealed drugs inside her person:

The belief that Foote had drugs hidden in a bodytea

because she was suspected of driving while unéer th

influence of drugs . . . was unreasonable. Footevea

suspected of trying to smuggle contraband intasopr

or smuggle cocaine or heroin through customs; she w

suspected of driving while under the influence of
marijuana.

Id. at 1426.

In holding the strip search unconstitutionaFoote, the Tenth Circuit
considered the fact that (1) there was no reassngpect the plaintiff had drugs
hidden on her person; (2) the plaintiff was notplhin the general prison
population; (3) the police already frisked the ptdf before strip searching her;
(4) the plaintiff was wearing “light summer clotlginsuch that “[a]lmost anything
the strip search could have revealed would alréadye been discovered in the pat-
down search”; and (5) before being pulled ovennpih had no particular reason
to expect that she would be searched and conségbantno reason to conceal
contraband in a body cavityzoote, 118 F.3d at 1425-26.

The Tenth Circuit has found similar factors torblevant in determining

that strip searches in other cases were unlawfuholding the strip search
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unconstitutional irHill v. Bogans, the Court considered that (1) the plaintiff was
arrested while driving to work, which is not a ecinsstance indicating that he
might possess either a weapon or drugs; (2) thetifaonly briefly intermingled
with the general prison population; (3) the crilmaiged was not associated with
the concealment of weapons or contraband in a badyy; and (4) almost
anything that an officer could discover throughrgpsearch would have been
discovered during the pat down search that had beeducted upon the plaintiff's
arrival at the jail. 735 F.2d 391, 394 (10th @®84);see also Cottrell, 994 F.2d
at 734-35 (relevant factors in finding strip seat@hbe unlawful include the fact
that jailer did not believe that plaintiff had weas or drugs on her person,
plaintiff was never placed in the general prisopydation, and plaintiff was
wearing “light summer clothes” and had been frisksadthat a strip search would
not have uncovered more than the frisk).

All of these factors demonstrate that Mrs. Archallleas alleged a set of facts
that would allow her to prevail on her claim thiag strip search violated clearly
established law. Mrs. Archuleta was not intermaaiglvith the general prison
population; instead, she was confined in a celéngelf. Compl. at § 80, 84, 141
[Aplt. App. at 16, 17, 27]. Mrs. Archuleta wassked on three separate occasions
before she was strip searched. Compl. at 1 64,423[Aplt. App. at 13, 15, 27].

Moreover, like the plaintiffs ifroote andCottrell, Mrs. Archuleta was dressed in
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“light summer clothing” — shorts and a sleeveldssife. Compl. at I 75 [Aplt.
App. at 15]. Therefore, “[a]lmost anything thestsearch could have revealed
would already have been discovered in the pat-cssanch.” Foote, 118 F.3d at
1425;see also Cottrell, 994 F.2d at 735. Also like the plaintiff Koote, Mrs.
Archuleta had no reason to believe that she woeldrested and searched, and
therefore, no reason to hide weapons or contrab8eselCompl. at 11 50, 57 [Apilt.
App. at 10, 12]. Just as there was no reasonlievieehat the plaintiff irfFoote
would “routinely carry a personal stash in a bodyity,” Foote, 118 F.3d at 1426,
the crime that Mrs. Archuleta was “charged” witthe municipal ordinance of
harassment — also is not associated with the cbneaaof weapons or other
contraband in a body cavitysee Hill, 735 F.2d at 394Cottrell, 994 F.2d at 735
(considering whether the crime charged is assatiatth such concealment).
Finally, Appellant did not suspect that Mrs. Arodtial had weapons or contraband
on her personCompl. at 1 79, 143 [Aplt. App. at 16, 2Tpttrell, 994 F.2d at
734-35 (noting that the jail official who orderdtktstrip search did not suspect the
plaintiff of having drugs on her person). Basedlos case law, it is apparent that
Mrs. Archuleta has stated a claim that Appellastigp search was unreasonable
and unconstitutional.

A contrary conclusion — that it is beyond doubtt thias. Archuleta can

prove no set of facts under which her strip searotated clearly established law —
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would drastically change the strip search law of @ircuit. Reversing the District
Court and granting the motion to dismiss wouldwalkirip searches with impunity.

C. Mandelko’s Attempt to Justify the Strip Search Faik on the Facts
and on the Law.

Appellant Mandelko does not confront the weightvefl-established Tenth
Circuit authority demonstrating that her strip sdaof Mrs. Archuleta was
unjustified and illegal. Instead, Appellant rel@sthe argument that Mrs.
Archuleta was charged with a “crime of violencaytaherefore the strip search
wasper sereasonable. Aplt. Br. at 14, 16-1Appellant Mandelko’s argument is
a straw man: Mrs. Archuleta was not charged withirae of violence. Moreover,
the cases on which Mandelko relies — all but onelath come from outside the
Tenth Circuit — do not support tiper se rule she advocates.

Appellant repeatedly asserts that Mrs. Archuleta alzarged with the crime
of “domestic violence."See, e.g., Aplt. Br. at 6 (“crime of domestic violence-
harassment”), 15 (same), 16 (“Domestic violence esime of violence”). This
assertion is not consistent with the facts alleégatle Complaint. Mrs. Archuleta
was “charged” with violating a Lakewood municipatimance prohibiting
“harassment.” Compl. at I 46 [Aplt. App. at 13§ $akewood, Colo., Mun. Code

§ 9.50.040. The Lakewood Municipal Code contains no indepahdéense of

’ Available at http://www.lakewood.org/CC/CityCodedtelist.cfm.
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“domestic violence.” Rather, Lakewood apparentigludes a “DV” notation in
municipal code warrants where the suspect andittemvere in an intimate
relationshig®

As one might expect from a municipal ordinance pimg harassment,
the Lakewood ordinance addresses non-violent canguch as the use of obscene
language or gestures, harassing e-mail or phoihe eald even following a person
in a public place. Lakewood, Colo., Mun. Code309040(A)(2), (A)(3), (A)(5).
The most “violent” conduct prohibited by the ordimta occurs when a person
“strikes, shoves, kicks, or otherwise touches aqeor subjects him to physical
contact” with the intent to harass, annoy, or aldmem. Id. § 9.50.040(A)(1).

Because the Lakewood harassment offenses “areffieoses associated
with the concealment of weapons or contrabanddady cavity,”Hill, 735 F.2d at
394, the alleged violation of this municipal ordmea cannot give rise to tiper se
conclusion that a person is likely to be carryingagwons or contraband. Indeed,
the harassment offense is not a crime associathdéa use of a weapon (or other

contraband) at all. In circumstances like these,Ttenth Circuit has rejectegear

® Under Colorado state law, “domestic violence” éiged to include “any other
crime against a person or against property or amgicipal ordinance violation
against a person or against property, when usad@sthod of coercion, control,
punishment, intimidation, or revenge directed @nperson with whom the
actor is or has been involved in an intimate reteghip.” Colo. Rev. Stat. § 18-6-
800.3 (2006). Therefore, despite the Defendarfzated use of the “domestic
violence” terminology there is nothing about thémigon that would justify gper
se rule allowing strip searches of every person chdngith any offense that could
be labeled “domestic violence.”
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se rule that the mere crime charged, standing alaikjustify the profound
intrusion on the privacy of a strip searc®ee, e.g., id.; Foote, 118 F.3d at 1425;
see also Cottrell, 994 F.2d at 734-35. The fact that the individuaVolved in the
alleged crime may have been in an intimate relahgndoes not affect the
likelihood that the suspect concealed weapons miraleand on her person, and
thus has no bearing on the propriety of the selaece.

Appellant’s cases (all but one of which are fromestcircuits, and some of
which are inconsistent with Tenth Circuit authorithp not justify Appellant’s strip
search of Mrs. Archuleta. In one cabtgstersv. Crouch, the courtdenied
qualified immunity to county officials on a striparch. 872 F.2d 1248, 1257"(6
Cir. 1989). The court held that it was clearlyaddished in 1986 that a person
charged with a nonviolent minor offense may nosbleject to a strip search unless
there are reasonable grounds for believing thapérgcular person might be
carrying or concealing weapons or other contrabddd.Consequently, the court
held that the strip search of the plaintiff (whoswznarged with minor traffic
offenses) was objectively unreasonable, even ththeglletainee was placed in the
general jail populationld. at 1250, 1257. The court does not endonse ae
strip search policy for municipal offenses, cleatigtinguishing between persons
charged with misdemeanors or other minor offenselspersons charged with

felonies or other serious crimes “of which violens@an element.”ld. at 1255.
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Mandelko’s remaining cases involve detainees clowgdh much more

serious offenses than Mrs. Archuleta’s — typicdiainees who were about to be

placed in the general jail population:

The plaintiff inDufrin v. Soreen was charged with felonious assault for
assaulting her minor stepdaughter with a broom leand12 F.2d 1084,
1085, 1087 (6th Cir. 1983). In addition, the pld&inn Dufrin was going to
“come into contact with the general jail populationd. at 1087. Further,
the court disclaimed any intent to “make any rdébroad application or to
lay down any bright line based upon the type ahercharged.fd. at 1089.

Unlike the present case, the defendanthampson v. City of Los Angeles

was charged with a felony and was intermingled wh#hgeneral prison
population. 885 F.2d 1439, 1447 (9th Cir. 198Bhe case makes clear that
if the detainee were charged with a less serionsegithe strip search would
be highly questionableld. at 1446-47, 1447 n.6.

The plaintiff inHicksv. Moore, 422 F.3d 1246 (11th Cir. 2005), was
charged with “family violence battery,” defined ‘astentionally causing
substantial physical harm or visible bodily harmto a past or present spouse.”
Id. at 1249 & n.2 (emphasis added) (quotations onjitt&this is not
analogous to the Lakewood municipal ordinance githg harassment.
Moreover, unlike Mrs. Archuleta, the detaineéHicks “was about to be
placed in the Jail’'s general populationd. at 1251. Finally, there is no
suggestion that the detaineeHitks was frisked at all (certainly not three
times) or that she was wearing light clothing thatld reveal any weapon

or contraband.

The plaintiff inDobrowolskyj v. Jefferson County, 823 F.2d 955 (6th Cir.
1987), was charged with menacing, a Class B misdeare- “intentionally
plac[ing] another person in reasonable appreherefianminent physical
injury,” id. at 958 (emphasis added), and “an offense thasiscaated with
weapons,’id. at 958-59 — a serious crime that is not akin &ltakewood
municipal offense of harassment. Moreover, thip siarch policy in
Dobrowolsky] was enacted pursuant to a consent decree appoyvbe
district court in a prior casdd. at 959. Finally, the court placed substantial
weight on the fact that the plaintiff was not ssgmarched until he was about
to be moved into contact with the general jail dapan. Id. at 958-509.
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* Finally, the plaintiff inGeorge v. City of Wichita, 348 F. Supp. 2d 1232 (D.
Kan. 2004), was charged with felony aggravatecebattd. at 1235, had
injured the victim so severely that she requiredaxive surgeryid. at
1236, and was accused by the victim of raping heseveral occasionsd.
at 1235, 1239. The court noted that the plaih&ffl made no allegation
regarding whether or not he was placed in the ggpeison populationld.
at 1241.

These cases do not contradict the Tenth Circuittheaw prohibits ger se
strip search policy for minor offenses, particwar circumstances like those
present in this case, where a nursing mother ested in the passenger seat, while
her husband is driving her son to work, she isettltp multiple pat-down
searches, is wearing light summer clothing, antbisput in the general jail
population. Moreover, these cases do not endbeseainner in which Appellant
conducted the strip search — mocking Mrs. Archubeteause her breast milk
began to flow during the search and suggestingstiatuse an unsanitary cut-up
maxi pad to sop up the milk.

Appellant cannot rely on the facts that the harasgrmcident allegedly
involved one woman pulling another woman'’s hair potling a phone out of her
hands. First, at the time of the strip search Alppehad already acknowledged
that Mrs. Archuleta was the wrong person and thattarrant contained critical
errors. Compl. at 11 76, 140 [Aplt. App. at 15, 23]nce there was no basis to
believe that Mrs. Archuleta was involved in anyhwi let alone a violent one, the

“charges” against Mrs. Archuleta would not warrameasonable jailer to believe
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that Mrs. Archuleta might be concealing weaponestber contraband on or in her
person. Second, the warrant that Appellant atchtbdaer brief in the District
Court does not contain any statement of the uniterifacts. [Aplt. App. at 157].
To the extent that the Complaint contains factsuiaBppellant’s knowledge of the
underlying harassment, those facts show that M&odeaiew there was a mistake
and that Mrs. Archuleta was not property chargeith @ny crime.

Finally, even if Mandelko knew all of the underlgifacts, those facts do not
justify the strip search. The facts that a petagedly pulled someone’s hair and
pulled a phone from her hands do not give riser@agaonable suspicion that the
person was concealing weapons or contraband opengon, particularly in light
of all the other countervailing factors discussbdwe. The District Court properly
found that Mrs. Archuleta has stated a claim agd@delko based on the

Improper strip search.

° Particularly because Plaintiff has not been &bkake discovery from Mandelko,
Mandelko should not be permitted to go beyond timagaint to assert facts about
what she did or did not know. She certainly shaxdtdbe permitted to do so
selectlvel¥, pointing only to the extra—Comdealatfs that she believes support her
motion. It Appellant was %omg to proceed beyadnel pleadings, Appellant should
have informed this Court that Several Jeffersonr@pwitnesses have testified
during discovery that the DV harassment charg Ars. Archuleta should not
have subjected her to a strip search. Moreoverutidisputed facts elucidated in
discovery demonstrate that Appellant in fact ckssiMrs. Archuleta as “non-
strip” based on the charge against her. These &aetnot in the appellate record
because this is an aﬁpe_al from a denial of a maedi@ismiss, and discovery had
not commenced at the time the District Court dedipdellant’s motion to

dismiss. Nonetheless, they indicate that AppéBaattempt to add additional,
selective facts should not be countenanced.
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VI. CONCLUSION

Mercedes Archuleta has stated a claim that Appediip searched her in
violation of the Constitution and this Court’s mashgcisions regarding strip
searches. The search in this case was conducgeparticularly offensive and
humiliating manner, with Appellant mocking Mrs. Ardeta when her breast milk
began to flow during the search. Moreover, MriAlleta’s case is strikingly
similar to a number of this Court’s precedents ifigdthat a strip search was
lllegal. When those well-established precedergsagplied to the facts, and
construing the facts in the light most favorablé/s. Archuleta, it is apparent that
Appellant had no justification for performing theeig search. This conclusion is
reinforced by the fact that at the time of the skaAppellant believed that a
mistake had been made and Mrs. Archuleta was tbhegyperson.

Appellant does not confront the weight of this Gtsuprecedent, nor does
she accept the allegations in the Complaint asanakeview them in the light most
favorable to Mrs. Archuleta. Instead, she arghas $he had per selicense to
strip search Mrs. Archuleta, based solely on thradsment crime “charged.”
Appellant'sper se argument is not supported by the facts — Mrs. Aleta was not
charged with a violent crime — and it is contranthis Court’s precedents. The

Court should reject Appellant’s argument and affthra District Court’s ruling that
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Mrs. Archuleta has stated a claim for relief basedAppellant’s improper strip
search.

VIl. STATEMENT REGARDING ORAL ARGUMENT

Appellant Mandelko has sought oral argument in éipiseal. Appellee
Archuleta agrees that oral argument would be hétpfthe Court because of the
important issues regarding the constitutionalitgwip searches that are raised by
this appeal.
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