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and seizure, and due process.

D.1.r ~ Conduct searches and collection of non-testimonial evidence through court ordered warrants or
consent of persens invalved;

Policy 301 — Code of Conduct:
E. — Unbecoming Conduct - members are to use reasonable judgment and refrain from conduct
which reflects unfavorably on the department.. This type of conduct includes that which:

1. brings the department into disrepute,
2. discredits the public service, or
3. reflects discredit upon the individual as a member of the department.

1.2 — Members are not to take police action which they know, or should know, is not in
accordance with the law.

J— Adherence to Laws - Members are to obey the laws of the United States of America
and of any state or local jurisdiction.

Colorado Revised Statutes and Colorado Peace Officer’s Handbook:

Absent'speciﬁc policies or SOPs, LPD refers to “the rules of criminal procedure” as the guideline
for action by its members. The following statutes and advisements from the Officer s Field
Manual are relevant to the incident at hand.

CRS 16-3-310-1- Oral advzsemenf and consent prior to search of a vehicle or a person during
police coniact.

(a) Prior to conducting a consensual search of a person who is not under arrest, the
person’s effects, or a vehicle, a peace officer shall comply with paragraph (b) of this
subsection (1). :

(b) A peace officer may conduct a consensual search only after articulating the following
factors to, and subsequently receiving consent from, the person subject to the search or
the person with the apparent or actual authority to provide permission to search the
vehicle or effects. The factors are:

(I) The person is being asked to voluntarily consent to search; and
(II) The person has the right to refuse the request to search.

(c) After providing the advisement required in paragraph (b) of this subsection (1), a
peace officer may conduct the requested search only if the person subject to the search
voluntarily provides verbal or written consent. Other evidence of knowing and voluntary
consent may be acceptable, if the person is unable to provide written or verbal consent.

(3) If a defendant moves to suppress any evidence obtained in the course of the search,
the court shall consider the failure to comply with the requirements of the section as a
factor in determining the voluntariness of the consent.

3-200. Consent Searches — Criminal Procedure Guidelines and Officer Field Manual:
Consent to search an area — whether the area is in a building, on privately own land orin a
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motor vehicle, is unnecessary when a searched is authorized under any other guideline.
Consent should be used with the knowledge that it 1s often subject to question after the
fact...you should always attempt to obtain consent in writing because that will help you
later in court if the consent is attacked or denied. Likewise, you should always get
expressed consent rather than merely implied consent or acquiescence to your request.”

3-201. Right to Refuse Consent — Criminal Procedure Guidelines and Officer Field Manual:
“...Persons not under arrest must be informed of their right to refuse consent prior to
consensual search of their persons, the person’s effects, or a vehicle.”

Author’s note — this advisement,’ corisistent with CRS 16-3-3 10, is specific to searches of
persons and vehicles. However, clearly established law has placed the expectation of
privacy attached to a home or residence equal to ‘or greater than a person’s vehicle or
effects.

3-203. Consent Must Be Voluntary —Criminal Procedure Guidelines and Officer Field Manual:
“Courts will look at the totality of the circumstances to decide if consent was voluntarily
given...to determine whether consent was given voluntarily (i.e. knowingly and
intelligently) courts will consider all of the following factors:

1. Whether defendant was informed of his right to refuse consent;

2. Whether defendant was in custody and method and length of the detention prior to
giving consent;

3. Conduct of the officer (did thc ofﬁcer make prormses or use tactics to overcome
defendant’s will?);

4, Defendants characteristics (the youth, education, intelligence of the person...)...

The court will analyze all of the above factors to det_mmin'e whether the defendant’s will
was overborne or his capacity Tor sé!f{d‘btermiﬁaﬁon critically impaired.”

3-203. Power 10 Consent — Criminal Procedure Gwdelmes and O]j" cer Field Manual:
“You must lake care to enstire that the person who gwes you consem hqs the power and
authority to consent to the search to“a search of thaf 1088':1011 This is sometimes difficult
to ascertain because the pawer to consent to a search of property is not governed by
normal property or agency law concepts. Asa rule e 6f thumb, the nght of co,nscnt is
governed more by the right of access and use than by ownership of the property...

“More spec:lﬁcally, you can obtain consent from 1. The homeowner to- -search the
home .On the other you w:ll be unable to obtam a vahd consent from 1A landlord to
search a tenant’s apartment or storage area.’ . '_ .

!
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any place or seize any person or things shall be issued without describing the placed to be
searched, or the person or thing to be seized, as near as may be, nor without probable cause,
supported by oath or affirmation reduced in writing.”

Constitution of the Unite States, Fourth Amendment — “The right of the people to be secure in
their persons, houses, papers and effects against unreasonable searches and seizures shall not be
violated.”

Summary:

On 5/10/17 Longmont Police Department K9 Officers Marquardt and Sawyer assisted Longmont
Housing Authority staff in comphance searches of tenant residences at the Suites Housing
Complex, 2000 Sunset Way, Longmont. On 6/5/17, it was alleged by a resident of the Suites that
the K9 searches were condicted without the voluntary or informed consent of the residents of
eight apartment units.

Searches on 5/10/17: Having previously observed and worked alongside Longmont Police
Department (LPD) K9 Officers in the-searches of the Briarwood Apartments in conjunction with
Boulder County Probation, Longmont Housing Authority (LHA) Director of Operations Krystal
Winship-Erazo contacted Officer Mike Marquardt to assess the possibility of using 1.PD K9
resources at another LHA property, the Suites. Ms. Erazo and Officer Marquardt eventually
coordinated the date of May 10™, 2017 to conduct the K9 sniffs and: searches of eight (8) units,
some of which were alleged to possess and/or distribute nartotics. With the understanding that
while operating within the city limits of Longmont he would not need further approval from the
on-duty supervisor or K9 coordinator, Officer Marquardt arranged for himself and fellow K9
Officer Billy Sawyer to assist the LHA with a K9 presence and consent searches separate from
the mandatory unit mspections. E-mail decumentation supports Ms. Eraze’s understanding that
residents “may need to grant access to the units” for the K9s to enter the units, but no specific
definitions or explanations of this voluntary consent was documented in their communication.

On 5/10/17, in coordination with Krystal Erazo and Alma Collins of the Longmont Housing
Authority, Officers Michael Marquardt and Billy Sawyer cenducted K9 searches of multiple
apartment units at the Suites at the invitation and authority of the LHA. In each resident contact,
Ms. Erazo, with on-site Supportive Services Manager Alma Collins and either Officer Marquardt
or Sawyer, would knock on the unit door and explain they were there for the monthly inspection
and had invited the officers and K9s with them today. [t was explained by Ms. Eraze to each
resident the police were invited to make sure the building is safe and also to provide training to
the LPD K9s. Ms. LErazo reported that some of the residents were nervous, but the general
response was “yeah sure, no problem, or begrudgingly, or you know, wow, thanks...” Ms. Erazo
reported the officer, sometimes Officer Marquardt or sometimes Officer Sawyer, would be at the
back of the hall and stated it “was not intimidating, as much as saying an officer at the door is not
intimidating,” but reported each resident gave consent for the LPD K9 to enter their unit. Ms.
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Erazo reported that in each interaction, after her advisement of the unit mspecnon Officer

Marquardt or Officer Sawyer would have a separate conversation with-the resident explaining
they were invited by the Longmont Housing Authority and needed permission to enter their
residence. '

While there is some dispute as to the number of units searched by LPD K9s, as proper
documentation was not kept by the LHA or LPD members of the names, unit numbers, personnel
involved, or order in which the searches were conducted, it is understood Officers Michael
Marquardt and Billy Sawyer in combination conducted K9 searches of eight apartment units at

the Suites, units /. /. ‘. /. ‘. 'HE. . - /. aficr the

mandatory LHA unit inspection were completed by Ms. Erazo and Ms. Collins.

Not until a resident complaint was made to the Longmont City Council and subsequent media
coverage of the alleged warrantless searches on 6/5/17, were any LDP members outside of
Officer Marquardt and Officer Sawyer aware LPD K9 searches at the Suites had occurred. With
limited knowledge of LPD activity specific to the Suites on 5/10/17, an Administrative Review
of the incident was initiated by the LPD Professional Standards Unit Sergeant Garrett Boden.

Sgt. Boden conducted initial interviews with LHA staff members and multiple residents prior to
the request of a third-party agency to investigate the allegations at the request of the Longmont
Chief of Public Safety. :

- BB cportcd that she was not-asked for-permission by Krystal,: Alma, or the
Officer: to search her home, explaining “they just walked in.” Ms.- “felt like I could have
said no, but I wouldn’t have,” and reiterated she was never given the opportunity to.give consent.

4B -_ reported his unit was not searched and was never asked if LPD K9s could
search hisunit, nor was he presented with a consent form. Mr. [l reported if asked, he felt
like he could say no to the LHA and the LPD K9 Officers.

A - :ooricd that he “volunteered for a K9 search,” explaining that training
is an important thing. Mr. [ initially could not recall if the-Officer on scene explained if
the search was voluntary, but then stated the Officer said the search was mandatory, but he “had
no.desire™ to refuse.

A - :po:ts she left the facility to run erranids until approximately 1200 hours.
Upon her return, Ms. [Jij found Alma and Krystal were standing outside her door, and when
she approached her door she saw an LPD Officer and K9 in her living room. Ms. || reports
Alma and Krystal told her the dog was training: Ms. I :corted she was riot aware the
search wa$ happening in‘her absence and was not asked permlss:on for the: LHA or the EPD to
enter herunit; or: provided a’consent:form: M cepoited She-d]d not- feel she could say
no to the K9 sbarch as they WE]'B a]ready i her apartment B - -

C§ -
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- crorted he wanted the LHA and LPD out of his house, and the LHA or LPD
did not asked for consent to search. Mr. [ further reported he did not feel he could say no to
the LPD assisted mspections, and was nervous due to his past involvements with the law and
feared being evicted if he refused.

‘S - B :ported he was not asked for permission and initially asserted his rights’
stating “you can’t come in,” but then did give permission for the search after he argued with Ms.
Erazo. Mr. ] explained that Ms. Erazo stated something'to the effect of “we’ll have yowout
of here,” leading him to believe he would be evicted if he didn’t allow the dog inside. M. -
acknowledged he knew he could refuse the K9 search, but “in the back of [his] mind” knew he
could be evicted if he didn’t allow it. M. [JJj explained he fele pressured to give permission.
Mr. - reported he did not believe the housing agreement made hith subject to search and
seizure, and explained two weeks after the seareh and the dog “alerted” on his toilet ke was
called to down to the LHA office and was offered a voucher to move to another complex.

- reported his unit was inspeéted by the LHA staff as well as a EPD K9. Mr.
lz{plained he did not remember the LHA or LPD. asking for permission'to inspect his umit,
but did remember the K9s were involved in “police training” while at the-Suites: Vir. [
reported he did not sign a consent form, but did not fecl asif he couid‘-say no:to-the EHA or LPD
because he was Hving in government housing. : :

'#- —1In her statement made to 9News on-6/5/17, Ms. - stated “We have inspections to
see if our place was ¢lean, 1 opened the door and-saw two ceps and'a K9. I refused to let the eops
in-but the owner said I had to. Ihad to step outside while they searched iy place.” Tn her
statement to Sgt. Boden; ||| I r<portcd Ms. Erazo toldiher the K9 was in training and
asked to come in, to which she replied no. Ms. |JJjjjij reported Ms. Erazo said they have to
come in and “they pressured me to let them come in,” réferring to the LHA staff. Ms. |
reported that the Officer did not asked her if he and the dog could come in and reported she felt
she could say no, and did, but then Ms. Erazo let the K9 officer'inside.

Om 5/10/17, Ms. Erazo recalled a short and informal conservation regarding consent,
understanding “if somebody really didn’t want thern in their units, that”s cool...” but didn’t
specifically remember “having that part of the conversation.” Ms: Collins recalls Officer
Marquardt and Ms. Erazo explained that “as long as the landiord has invited the K9 and you guys
are doing your inspection,” the officer and the K9 could enter. It was Ms. Erazo’s recollection
that either Officer Marquardt or Sawyer would introduce themselves with each individual
resident, explaining to the resident something to the effect of “we're here, Longmeont Housing
Authority invited us. We'd like to walk our dog through your unit. You know, we won't come in
unless you say it's okay,” while Ms. Collins reports it was never stated to her that residents
couldn’t refuse, but it was also never stated to her by Ms. Erazo or Officer Marquardt that
residents could refuse. Ms. Collins herself, explained she did not adequately understand the
residents could refuse until 6/5/17 when this was explained in an e-matl exchange with Ms.
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Erazo.

Officer Marquardt’s written statement referred to the LHA and explains he was “working within
their authority and rights,” while in his interview he articulated “we:talked about the compliance
of them, um, of what they do, their compliance part and we would stay separate so they could
talk with them and then explain that we’se there as a completely separate, voluntary and that the
people could refuse to let us in.” -Officer Marquardt explained the LHA staff would make
contact with the resident and gain consent while he waited a few deors doywn with his K9.
Officer Marquardt explained that when Officer Sawyer arrived on scene, he explained to hima the
need for voluntary consent and deseribed Officer Sawyer maintaining the same distance back
from the. door while-the LHA staff made contact and gained eonsent for the K9 to search the
units. . Officer Sawyer-confirmed this process, acknowledging he was back away-from the door
approximately:10-20: feet while the LHA staff “would be knocking @n the doors kind of doing
compliance checks and the obtaining consent to come inside with us.” ; -

When asked if'they could hear, theresident’s consent-for the K9 search-being providedrto the
LHA staff, Officer Marquardt reported-“I- couldn’t hear all their conversation,” while Officer -
Sawyer. reported “I could only hear bits and pieces of conversations™ and didn’t “recall much
from the first one atall.”. When asked to verify if consent. was given for the K9 search, Officer -
Marquardt stated “I was going off Krystal and Alma,” while Officer Sawyer stated “I never heard
anybody argue” and “I never heard anyone insinuate that they didn’t want us I their apartment.”
After Officer Sawyer had arrived to-assist, Officer Marquardt -was still.on seene and:-with Officer
Sawyer back .away from the.door and when asked how much of the LHA, interactions.he would
hear with the residents, he- reiterated “some.of them I could: hear parts” and “I-don’t know exactly
what:I heard,” but unclerstood the residents contacted had provided consent for the K9s:to search

the unit.

In-regards.to- the general processiestablished for:contact with the residents, Ms. Eraze and Ms.
Collins report the officer, either Marquardt or Sawyer; would stay back 'away frorm the door while
initial contact for the unit inspection and request for consent was obtained for the LPD K9

search, and then.a separate conversation would take place:between the:resident an the! Officer
seeking ¢ansent. Officers Marquardt and Sawyér explainéd this second intéraction; if it oceurred
with each resident, was not a-formal conversation or explanation: of consent, but as simple as
asking if'it was-okay to bring the dog into the unit, but did not articulate the search was voluntary
and the resident had the right to refuse. Both Officers Marquardt and Sawyer report no resident
declined consent or entry of the K9s,

Res1dem- - alleged he iinitially denied: entry by saying “you can’t conie in here,” and
was pressured to allow the police-and K9 into hrs it by LHA staff, to include the LHA and -

LPD attempting 1o forcmg their- way | mto his tnit’ ‘and an- officet’ pli'ftll’lﬂ"hl&“foot in the-door: —I—n- -
Mr. [l initial contact with Sgt. Boden on 6/9/17, he did’ report a verbal convefsation with™
LHA staff, but did nét report any physical acts of pressure or coercion by the LHA oF LPD Ms

38




MISC2017-0004

Erazo reports Mr. [ did not object to the K9 search, but did asked for a few minutes to
prepare his unit and secure his two dogs. Ms. Erazo described this exchange was
confrontational, but net forceful or physical. Ms. Collins described that Mr. - wife was in
bed and had two small dogs to arrange for, asking why the dogs were there, when Ms. Erazo
explained that “they’re accompanying us.” Ms. Collins didn’t believe Mr. [JJj had provided
any denial of entry or communication that he didn’t want the dogs there, but that “he wasn’t
happy.” In his written statement, Officer Sawyer documented this exchange in description but
not in name, describing “The male answered and immediately appeared defensive and wanted to
know why the police were with them. Krystal and I explained why we were there.. .the male was
asking to have about having 5 minutes to organize his belongings and collect his dogs before
consenting to the search. He closed his door and came back out a few minutes later with his dogs
and a female, at which point he consented to a search of his residence.” Officer Sawyer
documented “we went to apartment [Jj where staff knocked on the door as 1 stayed down the
hali with K9 Rudi. I heard them talk about the compliance check and notification of policé on
scene. | heard staff explain consent. I heard a male say it was ok but asked if they could finish
with other apartments and come back later. Staff told the male that his apartment was the last
inspection for the day. He agreed to exit his apartment. He closed his apartment door and exited a
few mirutes later with a female and two dogs. The male, [ 2sked if he could watch-
while police were in his apartment and was told yes.” In the specific allegation of forceful entry,
Mr. [ report is not consistent with the recollection of the LHA and LPD staff on scene.

Ms, _ made allegation to the media that she had initially denied entry to the K9s
stating “I refused to let the cops-in but the owner said I had to” and was pressured t& Iet the
police search her residence by LHA staff. Ms. Erazo acknowledged “that initial ly- had
said“no I den’t want you guys to come in to my apartment,” and explained to-her that “we have
to do our unit check, they’re only here to make sure things are safe, you're not going to be in
trouble.” Ms. Erazo reported Officer Sawyer talked to her and Ms. [ szid “yeah thats
okay” giving consent. Ms. Erazo-demed this consent was coerced, while Ms. Collins reported
when Ms. [ opened the door she stated “they're not coming in here. [ don't like police, I
don't want pelice in here.” Ms. Collins explained Ms. Erazo had a conversation with Ms.
B i vos suspicious that she-didn't want police in there and while Ms. [ <id
eventually consent 1o the K9 search, “there was definitely some pressure.” While there was
pressure applied by Ms. Erazo, Ms. Collins reported the officers didn’t apply any techniques,
pressures, or other attempts of coercion. Ms. Collins reported “I believe [Ms. |||
understood what she was consenting to, but I don't believe she understood that she could say no,”
especially as Ms. Collins herself didn’t fully understand the tenants could refuse. Ms. Collins
reiterated the tenant’s ability or right to refuse the K9 search was not properly communicated.

Ofhicer Marquardt did articulate specific interactions with Ms. - after the searches were
completed, but when asked to specify what he heard at initial contact and when consent was
given he stated “I didn’t hear all of it.” Officer Marquardt did clarify that after the unit
inspection was completed by LHA staff, Ms. - did give consent to run the K9 through her
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apartment. In Officer Sawyer’s written statement, he describes the LHA staff making contact

with Ms. -, writing “I could not clearly hear all of the conversation. I was focused on
making sure no one exited an apartment with another animal or snuck up on us from the hallway.
Ofc Marquardt entered the apartment and did a fast safety check to make sure the K9 could not
get into anything that may harm him. I was told [ was clear to enter the apartment. As [ walked
past . 1 asked if she was sure.it was ok that | entered her apartment. [JJJjj nodded yes
with an up and down head motien and said yes.” In his interview, Officer Sawyer confirms that
after consent was obtained by the LHA staff, Officer Sawyer reports he asked her “are you sure
it's okay that, you know, we come inside, and she went like this with her head up and down and
she said yes, and kind of went like this towards the door with her head pointed towards the door
at the same time.” Officer Sawyer reports he did not hear.or see - provide any hesitation
or denial of entry. :

Of note, Ms. [l reported to LHA staff she was on probation. Per Ms. Collins’ e-mail from
5/10/17 outlining the inspection results (attached), Ms. Collins reports “dog alerted to substance
in bedroom, l andl deny;.had ¢onversation. with them, alerted her PO, will follow up with K-9
next month...” While probation status by Ms. [Jij would be relevant to consent if known
by the officers at the time, but this knowledge was not articulated by either Officer Marquardt or

Sawyer.

Ms. I 2!czation the LIIA and LDP K9 was in her apartment without her knowledge.
Ms. Erazo reported “I don’t believe that’s.true,}. explaining she did remember Ms. [ was
not home when she knocked and did let herself into the apartment to-conduct the unit inspection
but did not have the Officers search the unit with the K9. Ms. Erazo reported that at this point
her memories were all starting to.hlend together and could not recall which Officer was with her
at the door, or what order the units where sgarched in, but did not think the K9 searched Ms.
B it Asked about Ms. [l 2'egations, Ms. Collins stated “I had forgotten-that
she wasn't there but-yeah, that's right, that's correct,” explaining “we went in and did her
inspection and the K9 officer went in with the dog:”-Ms. Collins confirmed that Ms. [l
was not there in the -apartment to.give permission or consent to enter her unit. Ms. Collins
reported that while Krystal didn’t: provide any verbal statement to:the Officer and K9, there was
an element of approval, explaining“I think it was more of a kind of wave of the hand.”

When asked if any other units were accessed when the resident was not at home, Ms. Erazo
initially-didn’t think so, but when asked about Mr. [JJj unit specifically, Ms. Erazo recalled
“he was one of the fellas that we were, you know, we, we did go inte his unit and there was...”
and she “...did have the officers go in there because it was, that was one of the guys that I had,
um, sent to the police with his name, date of birth and we were, the rumors were that he was
dealing meth on site and so-that was onie’} was really-wanting to get soiiie clarity on.”” Ms. Erazo
reported Mr. - was not-at-home ancLsh’e and Alma mspected ‘his uhitand*found it-be very-" -
clean and in good shape,-and after they. exxted sherwaved the-Officer arid K9-in to conduct.a-
search. Ms! Erazo explained that s she didn’t remembera specific conversation with the officer, or
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the identity of the officer, but did “remember explaining that this was one of the gentlemen that
we were most concemed about...” Ms. Erazo couldn’t remember the exact wording to the K9
Officer, but stated “I don't know what that action was. It was, [ mean I think the understandin
was that yes, I wanted them to enter and do the walk through.” Ms. Erazo confirmed Mr. i
was not home and “se we did go into his unit without his being there. And I, Ididn't, I mean L, I
do not believe that we were doing anything wrong. I felt like we-invited the officers there, they
were there on our behalf, it was to make sure that there weren't any drugs ...”

Ms. Collins confirmed that Mr. [JjjJj in /] was not present. Ms. Collins reported that she
was unsure of the order, whether the officer when in first or not, but did affirm that the Officer
and the K9 did search Mr. [ unit. Ms. Coilins again didn’t recall any specific exchange
between Krystal and the Officer, explaining “there wasn't really like a big, you know, a, a
conversation about, um, you know, what do we do if someone’s not home. There was just sort of
an assumption all the way around that they were going to go in'” Ms: Collins reaffirmed that at
this time she was unaware the residents could refuse the K9 search and clarified that Mr. -
was not home and had no oppormmty to prov1de consent or refusal to thc K9 search.

When asked directly if he had entered unit 4, or any ether unit with his K9; when the
resident was not at home, Officer Marquardt replied “not to my‘knowledge.” When asked a -
second time for clarification that he did not enter a unit by himself orwith his K9, Without the
knowledge or presence of the resident or tenant of that speeific unit, Officer Marquardt stated
“That’s fine, yes.”” Officer Marquardt denied entefing any unit without the resident present and
denied any recollection of any resident fi mmding him and/or hig K9 in‘their unit and/or expressing
surprise. When asked thic sameé questions regarding M. [, Officér Sawyer replied “No
and [ didn't, I never went on the second floor.” Officer Sawyer confirmed that in his presence
each unit contacted by LHA staff had a resident answer on site, explaining “I don't recall there,
the ones that I went to they were, um, the residents were there.” When asked if he was provided
access to a unit when the resident was not home, Officer Sawyer replied “No.” Officer Sawyer
explained that if Ms. JJjj wes alleging she returned home 1260 hours, he did not arrive at the
Suites until 1130 hours, and would have still been in the’ parkmg lot or lobby when this search
was alleged to have ocourred. :

Policy and SOP Review: After the initial collection phase of the investigation was complete, a
review was conducted to match the substantiated conduct of the LPD Officers on scene to
compliance with of LPD Policies and Standard Gperating Procedures.

LPD K9 SOP-214 outlines the use of K9s, requiring the approval of the K9 Coordinator or on-
duty commander for use to outside jurisdictions, but acknowledges the K9 handler has the
“ultimate authority to decide whether the K9 is to be used for a specific assignment” and the
“standard of objective reasonableness shall be used to review the decision to use a K9 team in
view of the totality of circumstances.” SOP-214 also stablishes the K9 Coordinators
responsibility in “reviewing K9 deployment repotts to ensure compliance with this SOP” and
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“maintaining accurate records to document K9 activities.”

Although not found in policy or Standard Operating Proecedures, the established practice of the
Longmont Police Department to establish voluntary consent is verbal consent documented in the
criminal report or CAD notes or use of the standard consent to search form, which is readily
avatlable and in use. While there is a consensus to the practice, the LPD does not have a
documented and specific policy addressing how consent to search should be obtained or
documented. Multiple SOPs address the need to obtain consent prior to search, there is no
enumeration to agency expectations or standards, leaving members with the general advisements
to “follow the rules of criminal procedures” and “diligently protect the constitutional rights of all

persons.”

LPD Code of Conducholicy?UI establishes the .expec)t_éti'on that mémbers are, 1o “use
reasonable judgement” and “are not to take police action which they know, or should know; is
not in accordance with the law.” ' y & 1

Training: Absent clear Policies or SOPs directing consent procedures, LPD members are reliant
on in-service training, the understanding of best practices, and the knowledge of clearly
established law. LPD as an agency provided recent, relevant, and specific in-serviee training on
Search and Seizure law in December of 2016, at which both Officers Marquardt and Sawyer
were present. This training specifically addressed state and federal caselaw addressing consent
searches, and referenced verbatim CRS 16-3-310-1, “Oral advisement and. consent prior to
search.” Again, absent documented policies or SOP,.LPD members-are responsible to ensure
their actlons are consistent with prior training, experience, and best: practlces established by the
state of Colorado. :

Supervision Gf K9 Upit: Sergeant Andy Feaster, the. K9 Coordinator for LPD, had:been
previously aware of the request as far back as November of 2016, but was not-made aware of any
substantive coordination or planning as to the purpose and scope of the searches that ocgurred on
5/10417, nor had he provided approval or.authorization. Sgt. Feaster was not jnvolved in the
planning, arrangement, or facilitation of K9 training related to 5/10/17-and acknowledged due to
his other responsibilities had not been in regular attendance at K9 trainings or provided regular
review of K9 training and deployment logs. :

Reporting, Credibility, and Integrity: Neither Officers Marquardt nor Sawyer completed detailed
or adequately specific documentation within a timely manner subsequent to the K9 Searches at
the Suites on 5/10/17: Officer Marquardt’s training log was not enteréd until 6/9/17, while
Officer Sawyer’s deployment log was.entered-on 6/9/17: Ofﬁcers ‘Marquardt and Sawyer
reported:the search of only three units ¢ach, fora total of ¢ six; whﬂe the totality of repmtmg
demonstrates; eight units were searched: - As J]O«SpBC]f trécords wete Kept-by-1 LH.A or-LPD staff -
as to which officers searchéd which units; the lirhited dvailable docm‘nentatlon and mvestr.gatmn
has not réconciled-this gap in 1nf0nr1at10n ‘While Ofﬁcers Marquardt and Sawyer could ~ :
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remember some events with clarity but “could not recall” others, this disconnect is not abnormal
when addressing cold events, specifically when such events are not documented in reasonable
timeframes. During the interviews with LHA or LPD staff, there were no observed or articulated
acts of attempts at deception or dishonesty. However, the lack of detail and communications
inconsistent with the seriousness of the alleged conduct, coupled with the ebserved lack of
awareness by Officers Marquardt and Sawyer of the ramifications of the alleged conduct expose
a concern of commitment to forthrighfullness that could was not adequately addressed in this
investigative action.

The lack of contemporaneous and specific reporting and/or recording of the K9 searches by
residents, LHA Staff, and LPD members is specifically concerning, as it limits its accuracy,
usefulness, and effects the credibility of the information. Predoininately, the reports by the
involved residents has remained consistent in general terms, but specifi¢ recollections were
collected more than five weeks after the events in question from all mvolved. While some
specifics are not substantiated and the order and assignment of events are not conclusive, the
base facts. regarding the level'of voluntary consent communicated and-obtained by the elght units
and residents involved maintain con51stency and crechblhty v

Findings:

By their own admission, Officers Marquardt and Sawyer assisted the Longmont Housing
Authority, a non-law enforcement agency, in participation of K9 Searches without prior approval
of the X9 Coordinator or on-duty watch commander. As K9 handlers are provided the “ultimate
authority” to determine how their K9s are used, Officers Marquardt and Sawyer are in wvielation
of SOP-214. Further, as Sgt. Andy Feaster maintains the role and responsibility &s the K9
Coordinator, charged with reviewing K9 deployments to ensure with-compliance with standard
operating procedure. Sgt. Feaster acknowledged he was unaware of the K9 deployment at the
Suites on 5/10/17 did not regularly review K9 deployment logs.

The allegation that Longmont Police Officer Michael Marquardt violated SOP-214 by providing
K9 services at the Suites on 5/10/17 without supervisor approval i1s SUSTAINED.

The allegation that Longmont Police Officer Billy Sawyer violated SOP-214 by providing K9
services at the Suites on 5/10/17 without supervisor approval 1s SUSTAINED.

The atlegation that Longmont Police Sergeant Andy Feaster violated SOP-2 14 by failing to
adequately supervise K9 services, training, and documentation stemming from the incidents at
the Suites on 5/10/17, 1s SUSTAINED.

Based on the statements and interviews with LHA Staff and Officers Marquardt and Sawyer,
while “consent” was discussed the responsibility of effectively communicating voluntary consent
and obtaining that consent was seceded froni the lawful authority and responsibility of the
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Longmont Police Department to the civilian staff of the Longment Housing Authority: ‘As
Officer Sawyer and Officer Marquardt acknowledge, they relied on the LHA staff to obtain
consent for Law Enforcement K9 searches and further acknowledge they could not adequately
hear or articulate how that consent was communicated to residents and obtained by LHA staff,
any voluntary consent obtained was inconsistent with clearly established law, state statute, and
best practiees of law enforcement’s application of the 4™ Amendment protections against
unreasonable search and seizure. This described and substantiated conduct is in violation of
Longmont Police Department Policy 301 — Code of Conduct — in taking “police action they
know, or should know, is not in accordance with the law.” '

The allegation that LongxnéntfPolice,Ofﬁcer Michael Marquardt conducted at least three
premises searches-at.the Suites on 5/10/17 without a warrant, warrant exception, or valid
voluntary consent is SUSTAINED. ;

The alleganon that Lcmgmont Pohce Officer Billy Sawyer conducted at least Ehree Premises
searches at the-Suites on 5/10/17 without a warrant, warrant exception, or valid veluntary consent

is SUSTAINED.

While the above sustained policy violations demonstrate conduct inconsistent with 4
Amendment protections, no finding of a civil rights violation was made, as such findings are the
domain of the Conurts of review as. the established checks and balances to executive. powers.

Findings of'this investigation were forwarded to Weld County Sheriff Steve Reams, Weld.
County Undershenff-Donmie Patch, Longmont Chief of Public Safety Michael Butlcr, and
Lﬁngmcmt Pohct: Integnal Affairs Sergeant Garrett Boden.

Mark Pollard
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