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l. INTRODUCTION

Durango City leaders profess compas-

sion toward people experiencing homeless-

ness and a desire to “solve homelessness”
in the City.! City representatives have
intimated that they do not wish to make
homelessness itself a criminal status, but
only to enforce criminal laws when be-
havior by unhoused people threatens the
safety and welfare of the community as a
whole.? Yet, an analysis of twelve months
of citations issued by Durango police for
violations of the City’s ordinance banning
camping in the city limits tells a stark-
ly different story. Rather than policing
harmful, criminal behavior, the Durango
police are prohibiting unhoused people
from simply sleeping in city limits.

While the Durango city code prohibits
“camping” on public property, the police

focus their enforcement on homeless indi-

viduals who are simply sleeping, usually
without tents or shelter of any kind. The
citations show a clear pattern of police
nightly waking homeless people who are
peacefully sleeping in an open space or
park, telling those people that “sleeping”
outdoors is illegal in Durango city limits,
and then either ordering the individu-

al to move on or ticketing that person
for “camping.” In short, Durango police
have stretched the City’s ban on “camp-
ing” to target a harmless behavior that
homeless residents cannot avoid: sleep.
Durango city leaders, who are currently
considering changes to the City’s camp-
ing ordinance, should take an honest and
clear-headed look at the cruelty of the
enforcement actions described here, and
they should chart a new, more compas-
sionate course.

Il. CRIMINALIZATION OF SLEEP
IN DURANGO

Many unhoused Durango residents
have no choice but to sleep outside. Still,
Durango police regularly wake unhoused
people in the middle of the night and
ticket them or force them to move on. The
message from the City to these vulnerable
residents is clear: homeless people are not
welcome in the city limits.

In short, Durango police have
stretched the City’s ban on
“camping” to target a harmless
behavior that homeless residents
cannot avoid: sleep.

A. MANY HOMELESS RESIDENTS OF
DURANGO HAVE NOWHERE TO
SLEEP BUT OUTDOORS.

Shelter space in Durango is limited
and, by all accounts, plainly insufficient
to accommodate the City’s homeless pop-
ulation.? The two non-profit shelters in
Durango are often at capacity and, even
when they are not, many homeless people
are unable to sleep there.* Shelter rules
exclude unhoused people who have a
mate, a pet, an active addiction, or more
possessions than they can carry, as well as
those who have already exceeded a maxi-
mum six-week stay.? In addition, some of
the many unhoused people with mental
illness are unable to withstand shelter
living, because the tight living quarters
exacerbate their mental illness.® As a
result, many homeless Durango residents
are forced to live and sleep outdoors.
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B. DURANGO ENFORCES ITS CAMPING
BAN AGAINST UNHOUSED PEOPLE
WHO ARE SIMPLY SLEEPING IN THE
MIDDLE OF THE NIGHT.

In communications with the ACLU,
the City expressed the view that police
enforcement of the camping ordinance
was focused on protecting the health and
safety of community members, rather
than on criminalizing or banishing people
experiencing homelessness from the City.
Unfortunately, a review of twelve months
of camping citations issued by the City
reveals a very different reality. The City’s
enforcement history paints a bleak pic-
ture of systematically turning homeless
persons into criminals simply because

they fall asleep within Durango city limits.

Durango’s no-camping ordinance states:
“It shall be unlawful for any person to
knowingly lodge in or camp upon any
public way, public park, public place, or
public building.”” The ordinance does not
define “lodge” or “camp,” but common
definitions of the word most often refer to
sleeping outdoors with some shelter, such
as a tent.® Yet, Durango police consistently
enforce the no-camping ordinance as if it
prohibits simply sleeping outdoors, even
without any shelter.

In a one year period, from August 2017
through July 2018, Durango police issued
98 camping citations.’ These citations dras-
tically underrepresent enforcement of the
camping ban, because Durango police regu-
larly wake sleeping people in the middle of
the night and, without issuing tickets, order
them to “move on.”'° Still, a review of the
citations and their accompanying reports,
while under-representative of the scope of
enforcement, tells an important story.

“It’s hard to find a place to sleep. The
police tell us don’t sleep in the parks
and not by the river. You can’t sleep
here and you can’t sleep there. The
police told me I have to be 30 miles out
of town to sleep. They say I can’t camp
in the city so I have to leave. They are
kicking me out of my town.”

— Patty Noble, Durango resident since 1992

The citations show that Durango police
rarely enforce the no-camping ordinance
against people engaged in traditional
camping with shelter; instead, enforce-
ment is focused on people who are simply
sleeping on the ground, with or without
a blanket or sleeping bag. During the
twelve-month period, police issued only
three citations to individuals taking cover
beneath a tarp or in a tent. In contrast,
32 citations (33% of total), were issued to
persons sleeping on the ground without
any cover whatsoever. 45 citations (46%
of total), were issued to persons who were
sleeping under a blanket or in a sleeping
bag. 18 citations (18% total) were issued
to individuals sleeping in their vehicles.

The citations show that Durango
police rarely enforce the
no-camping ordinance against
people engaged in traditional
camping with shelter; instead,
enforcement is focused on people
who are simply sleeping on the
ground, with or without a blan-
ket or sleeping bag.
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This data reveals the true nature of
Durango’s camping ban enforcement — it
1s not aimed at stopping homeless people
from setting up long-term encampments
or even setting up a tent for a single
night. Instead, enforcement focuses al-
most exclusively on disrupting the simple
act of sleeping within city limits. Indeed,
virtually all of the citations reflect officers
rousing people from sleep in the middle of
the night when they were doing no harm
to anyone, and while other Durango resi-
dents were permitted to sleep unmolested
in their homes."

l. INTHE OFFICERS’ WORDS: SLEEP IS
NOT PERMITTED IN DURANGO.

The citations clearly show that Durango
police officers enforce the “no camping”
ordinance as a “no sleeping” ordinance,
making criminal the involuntary and
harmless act that unhoused people cannot
help but do: sleep. The examples below
are taken directly from police narratives
included in citations for camping.

+ B.E. was sleeping in a sleeping bag
hidden behind trees on public land
when officers roused him at 2:41 a.m.
and informed him that “he was not
allowed to sleep in the city limits
of Durango.”'?

+  H.M. and D.M., a married couple,
were sleeping on the ground with

The chart below shows that Durango police rarely
target traditional camping.

no cover when they were awoken by
an officer at 3:24 a.m. and told that
“they cannot just sleep out on the
o ground in the city of Durango.”"?
Sleepingin tent or under tarp
3%
+  J.G.and A.S. were sleeping in

their vehicle in a public parking lot

when an officer woke them at 3:13

Sleepingin
car Sleeping a.m. “Both individuals had been
18% without cover warned for sleeping inside city
% limits multiple different times
by me.” Although they were “cooper-
Sleepingin ative,” J.G. and A.S. explained they

sleeping bag or «q:
under blankets did not have enough gas money to

46% move the vehicle and had been told by
police previously that they could not
drive the vehicle until they fixed the
extensive damage to windshield.”*

3 ACLU of Colorado and the National Law Center on Homelessness and Poverty



Il. DURANGO’S POLICING OF SLEEP
LEADS TO CRUEL AND ABSURD INTER-
ACTIONS BETWEEN OFFICERS AND
UNHOUSED PEOPLE.

To avoid a camping ticket, some people
experiencing homelessness explain to
officers that they did not mean to fall
asleep, or they promise to sit up in order
to avoid sleeping. In the examples below,
had the unhoused person been able to
stay awake, he would not have received a
ticket.

+  G.J.was asleep in a city park without
cover when an officer woke him. G.dJ.
stated he would “sit up so that he
would not fall asleep again.” The
officer “warned that if I came back
and saw him sleeping, I would issue
him a Municipal Summons.” When
the officer returned to the park, G.dJ.
was sleeping again, and the officer
woke him again. G.J. complained of
“extreme back pain.”Paramdics came
to the scene and, after evaluation,
transported G.dJ. to the hospital. The
officer nonetheless ticketed G.d. for
“camping.”?

* M.F. was asleep in his car parked on
a street in Durango at 3:53 a.m. when
a police officer saw him “sleeping
inside.” When the officer asked what
M.F. was doing, “he stated that he
did not mean to fall asleep.” The
officer noted that “I have contacted
[M.F.] before for sleeping in city lim-
its.” After the officer ticketed M.F. for
camping, M.F. “drove away,” knowing
there was nowhere he could legally
sleep in Durango.!®

“I think the police are good people and
I respect them but I'm also just trying
to sleep. They say it’s against city ordi-
nance to sleep. Ithink we should have
a right to sleep.”

—Dave Surles, Durango resident of seven years

“No matter where you
go, the police know
where you are even if
you aren’t bothering
anybody. The camping
ban has made me feel
less welcome and more
paranoid.”

—Dave Surles
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I1l. SLEEP DEPRIVATION CAUSED BY
CAMPING BAN ENFORCEMENT IS
HARMFUL TO DURANGO’S
UNHOUSED RESIDENTS.

Making sleeping a crime threatens the
physical and mental health of Durango’s
unhoused residents. Sleeplessness is
linked to obesity, diabetes, hypertension,
cardiovascular disease and immune
suppression.'” Sleep loss impairs cogni-
tive functions, resulting in memory loss,
problems concentrating and confusion,
thus hampering decision making and
interpersonal skills.'® Sleep deprivation
1s also linked to worsening mental illness,
such as depression and schizophrenia, in-
creased drug and alcohol use and higher
rates of violence and aggression.*

The exposed-to-the-elements sleeping
that many homeless people must en-
dure brings additional risks to health
and safety. In colder climates, such as
Durango, sleeping without adequate shel-
ter may result in hypothermia and even
death. Not having a secure place to sleep
also adds considerable stress. A study in
Toronto found that half of the homeless
people surveyed slept less than six hours
a night due to the fear of getting hurt
or having possessions stolen, as well as
chronic worry from having to find a safe
place to sleep each night.?° These ramifi-
cations associated with inadequate sleep
compound to make it more difficult for
homeless people to find work and access
resources.?!

PATTY NOBLE

Durango resident since 1992

The police and city say you can’t sleep
in the park so they will wake us up and
tell us to go somewhere else. I can’t sleep
at night because the police harass me
and so I try to sometimes sleep during
the day and they don’t let me do that
either. But I need to sleep sometime.

When I don’t sleep it makes my anxiety
and depression worse. It’s hard to get
through the day when I'm just so tired.
We are trying to get work and my boy-
friend (also homeless) just got a job after
months of trying. It’s in construction so
he needs to sleep in order to do that.

Without the camping ban, we could get
enough sleep and not worry so much. If
we could sleep, we would be healthier
and more energized. We are walking
around stressed because we can’t sleep
and we are so tired. You know, it makes
me happy when I get enough sleep.

5 ACLU of Colorado and the National Law Center on Homelessness and Poverty
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CHRIS ZELLER

Durango resident of 52 years

I have lived in Durango 52 of my 62 years. I grew
up in this town and my daughter was born here. T
got married and we lived in a trailer in the North
of Durango. Then I bought a house and we lived
in it for 25 years. I never locked my doors because
you could trust anyone in this town. Then I got
divorced and became disabled and my world fell
apart. I had a small townhouse and was trying to
raise my daughter. I never missed a payment on
my child support. I ended up losing the townhouse.
I had been in houses my whole life but the rising
housing prices made it hard. Durango is a lot of
peoples’ dream spot so they move here, and the
housing prices skyrocket.

Winter is coming, so I really want to find hous-
ing. The hardest part of being homeless is the
winter when it’s bitter cold. I have been on the list
for section 8 subsidized housing. It’s a two-and-a-
half-year waitlist. You are only allowed to stay in
the shelter for a few weeks at a time. I try to find
other legal places to sleep — wherever the City says
it’s okay. But I never really know. Every night
you pitch your tent and take your chances.

Some police tell homeless people they cannot
sleep in the City. I have the utmost respect for law
enforcement and sometimes they're friendly and
helpful but I also know of some who harass home-
less people and don’t let them sleep. I feel like I
can’t go anywhere. After they tell me to move, I
just pack up and move a quarter mile away. They’ll
keep giving us notices, telling us that we have to
leave.

The camping ban is wrong. It’s a misunder-
standing with the city. We just want somewhere
to sleep. I don’t have the answer to homelessness,
but I know that it is not going to go away. The City
will have to deal with homelessness. The City has
given lip service to homelessness for decades. Then
they stopped caring.
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C. DURANGO’S CAMPING BAN
ENFORCEMENT IS PART OF A LARGER
EFFORT TO PUSH UNHOUSED PEOPLE
OUT OF THE CITY.

The City’s practices in enforcing the
camping ban are part of a years-long ef-
fort by City officials to protect tourists and
housed residents from having to witness
poverty and homelessness. Over the last
several years, the wealth of Durango and
its cost of living have increased dramat-
ically, along with its rates of poverty and
numbers of unhoused residents.?” Rather
than addressing the root causes of home-
lessness, in recent years, City leaders have
made concerted efforts to push unhoused
people out of public places, out of sight and
mind.

The City’s practices in enforcing
the camping ban are part of a
years-long effort by City officials
to protect tourists and housed
residents from having to witness
poverty and homelessness.

A University of Denver report reveals the
lengths to which the City of Durango has
gone to banish and ostracize people expe-
riencing homelessness.?® Between 2010
and 2014, Durango more than doubled the
number of citations it issued under ordi-
nances that primarily target impoverished
persons.?* Until ACLU intervention in
2014, Durango was actively enforcing an
unconsitutional anti-begging ordinance
as another means to clear the downtown
area of people experiencing homeless-
ness.? Just last year, the Durango City
Council passed a “sit/lie” ordinance, mak-
ing it “unlawful for any person to sit, kneel,
recline or lie down in the downtown busi-
ness area upon any surface of any public

right-of-way.”?¢ While sitting on public
benches remains lawful under the ordi-
nance, in a particularly cruel twist, the
City has been steadily removing public
benches from the downtown area, specifi-
cally to discourage homeless people from
being present downtown.?’ As Durango
converts innocent activities like sleeping
and sitting into crimes, it is no wonder that
many of Durango’s unhoused residents feel
unwelcome.

“They just don’t want us to be seen
and they especially don’t want the
tourists to see us. I think the City
Council should try being home-

less for a while. Pretend their lost
their job, lost their home and pretend
they can’t get into the shelter and then
go camp in the woods. Before you
understand someone you have to walk
in their moccasins.”

— Chris Zeller, Durango Resident of 52 years

D. THECITY IS FAILING TO MEET ITS
LEGAL AND HUMANITARIAN OBLIGA-
TION TO UNHOUSED RESIDENTS.

In August of 2018, even as the City
was shutting down its only authorized
homeless camp, the Durango police were
gearing up for increased enforcement of
the camping ban.?® However, on August
24, 2018, the day the City closed this camp,
the American Civil Liberties Union of
Colorado and the National Law Center on
Homelessness and Poverty sent a letter
warning the City that continued enforce-
ment of the camping ban would violate the
Constitution.? The letter explained that
it is unconstitutional and cruel to make
camping illegal in the City limits when
homeless residents have no alternative
shelter.

7 ACLU of Colorado and the National Law Center on Homelessness and Poverty



Ten days later, the Ninth Circuit issued
an opinion affirming that the Eighth
Amendment prohibits enforcement of
laws prohibiting sleeping outside against
people with no access to alternative shel-
ter.?® Ultimately, the court concluded:
“[A]s long as there is no option of sleeping
indoors, the government cannot criminal-
ize indigent, homeless people for sleeping
outdoors, on public property, on the false
premise they had a choice in the matter.”?!

In response to the letter, City officials
instituted a temporary moratorium on en-
forcement of the ordinance between sunset
and sunrise in certain designated open
spaces.?2 The moratorium is to remain in
place while the City considers revisions to
its City code. One thing the City has made
clear, however, is that it has no intention of
creating a safe, non-temporary location for
homeless residents to live and sleep.?* For
the foreseeable future, then, many home-
less residents of Durango will have no
choice but to sleep outdoors.

“[A]s long as there is no option of
sleeping indoors, the government
cannot criminalize indigent,
homeless people for sleeping out-
doors, on public property, on the
false premise they had a choice
in the matter.”

— Martin v. Boise, Ninth Circuit (2018)

Durango’s temporary moratorium on
enforcement of the camping ban is in-
sufficient to meet the City’s legal and
humanitarian obligations to unhoused
residents. The temporary moratorium,
while an improvement over full enforce-
ment of the camping ban, does not address
the needs of unhoused people to have a
non-temporary place to sleep and stay

warm especially during winter months.
The threat that Durango’s cold nights pose
to Durango’s unhoused residents is real
and extreme. Just last year a Boulder man
experiencing homelessness who had been
banned from the local shelter, died while
sleeping outdoors.?

Durango’s temporary mora-
torium on enforcement of the
camping ban is insufficient to
meet the City’s legal and human-
itarian obgliations to unhoused
residents.

People who must winter outdoors in
Durango need at least to be able to insu-
late their tent with additional tarps and
blankets, which realistically requires
a non-temporary place for their tent to
remain set up. Under the moratorium,
however, unhoused people must take down
their shelter every morning before sunrise
and carry it with them until sunset. This is
particularly burdensome for the many un-
housed Durango residents who are elderly
and/or who have disabilities. Not only are
these populations more at risk from the
cold winter temperatures, but many are
unable to physically put up, take down,
and carry their tents on a daily basis.

“The City’s rules are that I have to take
my tent down every morning and then
put it back up at dark. I'm 70 years old
and it’s really hard to do that every day.
My gear weighs too much for me to walk
around town with. Also, the rules ruin my
survival gear. We just had three days of
rain and everything is sopping wet. I have
to take my sopping wet tent down, pack it
and let it mold all day.”

— Dave Surles, Durango resident of seven years
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E. DURANGO CITY LEADERS SHOULD
CHART ANEW, INCLUSIVE AND
COMPASSIONATE COURSE.

City leaders are currently considering
changes to the city code to ensure compli-
ance with the Constitution. Unfortunately,
recently proposed rules appear to reflect
an intention to do the absolute minimum
to meet constitutional requirements, but it
1s doubtful the rules even accomplish that
task.?® Rather than crafting policies that
approach homelessness with compassion,
ingenuity and resources, the new proposed
guidance sets up homeless residents for
more sleeplessness and continuing inter-
actions with the criminal justice system.
City leaders, who profess an intent to
effectively and compassionately address
homelessness, should abandon the City’s
past enforcement path. That path has
unnecessarily driven unhoused people into
Durango’s jail and courthouse and sent the
message they are unwelcome in city limits.

All people need safe, accessible, legal
places to be, both at night and during
the day, and a place to securely store be-
longings. The National Law Center on
Homelessness & Poverty has issued guid-
ing principles, case studies, and model
policies that can assist Durango in sensibly
regulating public space while preventing?3®
and ending homelessness.?” Instead of
passing new laws that make it a crime for
a homeless person to sleep or sit or ask for
help, the City should focus its efforts and
resources on proven Housing First solu-
tions to homelessness.

Housing First is premised on the idea
that pairing homeless people with immedi-
ate access to their own housing — without
barriers and without mandated compli-
ance with services - is the best way to
sustainably end their homelessness.?®
Under this model, homeless people are

quickly placed into permanent housing,
supplemented by any supportive services
necessary to help them maintain housing
stability. There is a large body of research
demonstrating that permanent housing
combined with supportive services saves
public resources, improves communities
by reducing street homelessness, and
improves the health and well-being of
homeless people.*® The State of Utah,
which in 2005 was the first to apply the
Housing First model state-wide, success-
fully reduced chronic homelessness by 91%
and achieved significant tax dollar savings
as a result.*

Instead of passing new laws that
make it a crime for a homeless
person to sleep or sit or ask for
help, the City should focus its
efforts and resources on proven
Housing First solutions to
homelessness.

A 2015 report on permanent supportive
housing in Massachusetts showed that
using a Housing First model is not only
more effective at ending homelessness and
improving formerly homeless persons’ life
and health quality, but it also was more
cost effective than managing homelessness
on the street or in shelter.*? Specifically,
the report found that Massachusetts saved
an average of $9,339 per formerly home-
less person.*® Durango should redirect
resources currently spent on criminaliz-
ing homelessness and, instead, adopt a
Housing First approach to connect people
with the homes and services they need to
stay off of the streets for good.

Charleston, South Carolina provides a
good example of how Housing First can
work to end street homelessness.* In early

9 ACLU of Colorado and the National Law Center on Homelessness and Poverty



2016, Charleston, SC, dismantled a large
encampment known as “Tent-City” of more
than 100 homeless persons living beneath
an overpass. To accomplish this, the mayor
and city service providers developed a 10-
point plan of assistance*® which covered
issues ranging from safety and legal con-
cerns to treatment of personal property.
Police worked collaboratively with social
service workers, and priority was placed
on providing permanent housing options.
To support this work, the City launched

a fund to collect private donations that
were then used to reimburse local service
providers working to house the encamp-
ment residents. Charleston successfully
dismantled Tent-City without destroying
a single item of claimed property or mak-
ing a single arrest.*® Moreover, Charleston
accomplished this while preserving

the rights and dignity of its unhoused
residents.

Beloved Community Village, a pilot
project in Denver’s RiNo district, demon-
strates the impact that housing first,
community centered solutions can have
on ending homelessness. In July 2017,
thirteen homeless residents moved into
the eleven “tiny homes” that make up the
village. Researchers at the University of
Denver recently assessed the performance
of the village concept and found that, of
the twelve original residents who partic-
ipated in the study (one person declined),
ten remained housed through April 2018.
Two residents had saved enough money to
move into an apartment of their own, while
an additional resident was approved for
Section 8 rental assistance. All villagers
remain employed or in school, with one
resident collecting disability insurance.
The village’s community model, where
residents set their own rules for behavior
and where houses face an open communal
area, has improved the mental health of
residents living there, as they report less

anxiety and an improved sense of well-be-
ing and safety. The study found 78% of
residents living near the village thought
its presence either did not hurt, or even
helped, the neighborhood. This low-bar-
rier housing-first model to support people
experiencing homelessness has proven

a success that several nonprofits plan to
replicate throughout Denver.

“I know that real housing would be

the best option because housing would
change my life.  wouldn’t be on the street.
My man is working construction so we
can get on our feet, but it’s hard to get
enough money together to get into hous-
ing. I have no choice but to be homeless.”
— Patty Nobel, Durango resident since 1992

l1l.  CONCLUSION

Areview of a year of camping citations
makes plain that Durango police are ac-
tively pushing unhoused people out of city
limits. City leaders are now in the process
of rethinking and revising the city code as
it affects people experiencing homeless-
ness. They should examine the City’s past
enforcement actions and chart a new, more
effective and inclusive course.
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