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2003 WL 23741694
Colorado District Court.

THE CITY OF LOVELAND, Colorado,
a Home-Rule Municipality, Petitioner,

v.
LOVELAND PUBLISHING CORPORATION,

a Colorado Corporation, d/b/a Loveland Daily
Reporter Herald, Respondent/Counterclaimant,

and
JOHN DOE NO. 1; John Doe No. 2; John
Doe No. 3; John Doe No. 4., Respondents.

No. 03 CV 513.  | June 16, 2003.

Opinion

ORDER REGARDING REQUEST
FOR DECLARATORY RELIEF

BLAIR, J.

*1  Petitioner filed a Petition for In Camera Review
Under C.R.S. § 24-72-204(6)(a) or, Alternatively, for
Interpleader and Declaratory Relief Under C.R.C.P. 22
and 57. Respondent Loveland Publishing Corporation
(hereinafter referred to as “the Newspaper”) filed an Answer
and Counterclaim on April 24, 2003. Respondent John Doe
No. 1 (hereinafter referred to as “John Doe”) filed an Answer
on May 7, 2003. The respondents identified as John Doe
Nos. 2, 3 & 4 did not file an answer and apparently are
not contesting the release of the records requested by the
Loveland Reporter Herald. The Court then issued an Order
to Show Cause on May 9, 2003, and the matter came on
for hearing on May 29, 2003. Present at the hearing were
John Duvall, Loveland City Attorney, counsel for Petitioner
City of Loveland, Lt. Rob McDaniel of the Loveland Police
Department, Christopher Beall, counsel for the Loveland
Reporter Herald, and Michael Lowe, counsel for John Doe
No. 1. The Court, having reviewed the submissions of
counsel and considered the arguments of counsel, makes the
following findings, conclusions, and orders:

I. This matter comes before the Court upon the Petition of
the City of Loveland for Interpleader and Declaratory Relief
pursuant to C.R.C.P 22 and 57. The City seeks guidance from
the Court to determine whether it must release an internal
affairs investigation file (IAB file) regarding four Loveland

police officers and their actions when arresting a Loveland
citizen, Barry Floyd, approximately five years ago. The party
seeking the release of the IAB file is the Newspaper. The
Newspaper asserts that the file is a public document that must
be released to them pursuant to the Colorado Open Records
Act (CORA) or the Colorado Criminal Justice Records Act
(CCJRA) and argue that this action is not properly before
the Court as an Interpleader action. John Doe admits that
the records may be subject to release pursuant to CORA or
CCJRA, or both. However, it is John Doe's position that the
City cannot simply give the Newspaper “unfettered access to
a broad range of documents,” upon its request. Rather, there
needs to be an in camera review done by an independent
tribunal wherein the Court applies the criteria established in
Martinelli v. District Court, 199 Colo. 163, 612 P.2d 1083, to
determine whether all or any portion of the records requested
should be released.

Initially, the Court determines that the action is appropriately
before the Court as an Interpleader and finds further that
the City of Loveland has made a sufficient showing that
it is “unable, in good faith, and after exercising reasonable
diligence and making reasonable inquiry, to determine if
disclosure of the Internal Affairs File is prohibited under
Colorado Law.” C.R.S. § 24-72-204(6)(a). As a result, it is
appropriate for the City to request that this Court enter an
order allowing or prohibiting disclosure of the IAB file after
a hearing on the issue.

II. The Newspaper argues that the IAB file is a public
record, not a criminal justice record, but further asserts that
it is irrelevant because they are entitled to the file in either
instance. The Court finds that the IAB file is a criminal justice
record as defined in Section 24-72-302(4), which states in
pertinent part:

*2  “Criminal justice records”
means all books, papers, cards,
photographs, tapes, recordings,
or other documentary materials,
regardless of form or characteristics,
that are made, maintained, or kept
by any criminal justice agency in
the state for use in the exercise of
functions required or authorized by
law or administrative rule ...

The IAB file at issue is currently kept and maintained by
Lieutenant McDaniels, the IAB investigator involved in this
case. The Loveland City Manager, Don Williams, reviewed
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the file and made the final determination that there was no
misconduct by any of the police officers against whom the
complaints were lodged. The Court finds that the file is clearly
a series of documentary materials made, kept or maintained
by a criminal justice agency, the Internal Affairs Bureau, for
use in the exercise of its functions in investigating allegations
of police misconduct. Accordingly, the Court finds the IAB
file to be a criminal justice record.

Pursuant to C.R.S. § 24-72-301(2), it is the public policy of
the state of Colorado that criminal justice records shall be
open to inspection by any person, subject to the provisions
of C.R.S. §§ 24-72-301, et seq. The custodian of the criminal
justice records may allow any person to inspect such records
unless an exception to such disclosure applies. C.R.S. §
24-72-305(1). The only exception asserted at the hearing
was that disclosure would be contrary to the public interest,
thereby allowing the custodian of the records to deny access
to them. The Newspaper argues that it has the right to access
the records to advance the public interest in safeguarding and
overseeing the acts of public officials when exercising their
official duties, a concept inherent in our democratic system
of government. The Court agrees in part. While the Court
does not believe the Newspaper should have access to any
and all criminal justice records in every instance, the public
does have a legitimate and compelling interest in ensuring that
its police officers properly perform their official duties and
honestly investigate complaints from citizens related to the
performance of those duties.

At hearing, John Doe argued that although the IAB file may
be subject to disclosure pursuant to CCJRA, he has a right
to privacy in certain pieces of information within that file.
Thus, he requests that the Court perform an in camera review
and redact private information, should it exist, concerning
himself. All parties were substantially in agreement that
the Court should proceed in this fashion. The position of
the Newspaper was that while it did not object to an in
camera review, such a review was unnecessary under the
circumstances. As a result, the Court received two three-ring
binders from Mr. Duvall, which contained the entire IAB file
contents. The Court has since performed an in camera review.
In determining what documents are private or confidential,
the Court applied the balancing test as discussed in Martinelli
v. District Court, 612 P.2d 1083 (Colo.1980).

*3  When the right to confidentiality is invoked to prevent
disclosure of personal materials or information, a tri-partite
balancing inquiry must be undertaken by the court, as
follows:

(1) does the party seeking to come within the protection of
right to confidentiality have a legitimate expectation that
the materials or information will not be disclosed?

(2) is disclosure nonetheless required to serve a compelling
state interest?

(3) if so, will the necessary disclosure occur in that
manner which is least intrusive with respect to the right to
confidentiality?

Martinelli, 612 P.2d at 1091.

Regarding the first question, John Doe must show that he
has an “actual or subjective expectation” that the information
will not be disclosed. Id. The parties appear to agree that,
in a general sense, state and federal courts hold that police
officers have no privacy interest in records concerning their
conduct while on duty, so long as those records do not
contain personal, intimate information in which an officer
would have such an interest. See e . g., Flanagan v. Munger,

890 F.2d 1557 (10 th  Cir.1989); Cowles Publ'g Co. v. State
Patrol, 748 P.2d 597 (Wash.1988); Denver Policemen's
Protective Ass'n v. Lichtenstein, 660 F.2d 432, 435 (10th
Cir.1981). As argued by John Doe, the officers' right to
confidentiality is not absolute, but needs to be assessed
by the Court on a case by case basis. The assessment
must include a process of balancing the competing interests
consistent with the criteria set forth in Martinelli. The
Court finds that John Doe does have an actual expectation
that certain elements of his employment application and
personal information will not be disclosed. John Doe must
then show that the information he seeks to protect is
“highly personal and sensitive” and that disclosure “would
be offensive and objectionable to a reasonable person of
ordinary sensibilities.” Id. Information regarding his family
or personal references are highly personal and also irrelevant
to the substance of the investigation at issue. Accordingly, the
Court finds that John Doe has satisfied this burden only as to
a small portion of information in the IAB file.

Regarding the second element of the tri-partite balancing
test, the Court can still order disclosure of John Doe's
personal information if a compelling state interest exists to
override his privacy interests. Here, the Court finds that no
compelling state interest exists to justify disclosure of highly
personal and sensitive information regarding John Doe. The
IAB file exists because of an internal investigation of four
Loveland police officers and their actions surrounding the
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arrest of Mr. Floyd. The Court has already recognized that the
Newspaper has an interest in ensuring adequate response by
its law enforcement agencies to citizen allegations of police
misconduct. However, the Court notes that the incident in
question occurred over 5 years ago and several articles have
already appeared in the Newspaper regarding this incident.
In addition, it is obvious by the pleadings and submissions in
the Court's file that the Newspaper has already received much
of the documentation that exists surrounding the arrest of
Mr. Floyd and his subsequent complaint about several police
officers involved in this matter. As such, the “compelling”
nature of the Newspaper's interest seems modified, at best.
There appears to be no compelling or legitimate public
interest in disclosing any information contained in the
IAB file regarding John Doe that is highly personal and
irrelevant to the substance of the internal investigation. Such
information might be who John Doe's family members are,
his personal references, information related to employment
he might have had prior to a career in law enforcement,
and other information clearly irrelevant to his actions when
arresting Mr. Floyd. Thus, in balancing the officer's right
to privacy in some of the records sought, against the nature
of the Newspaper's legitimate interest in the IAB file, the
Court finds that the IAB file shall be disclosed, with some
minor portions of the records omitted. There is no compelling
state interest in the disclosure of information irrelevant to
the investigation itself. Lastly, the Court must disclose the
relevant information by the least intrusive means. Here, the
Court has performed an in camera review and redacted small

portions of confidential information. Thus, the Court has
utilized the least restrictive means, as suggested in Martinelli.

*4  III. Regarding attorney's fees, the Newspaper requests
an order of the Court directing the Petitioner to pay its
reasonable attorney's fees and costs for failing to disclose the
IAB file when requested. Pursuant to C.R.S. § 24-72-305(7),
if the Court finds that Petitioner's failure to disclose the
IAB file was arbitrary and capricious, it may order them
to pay the Newspaper's court costs and attorney fees. Here,
the Court finds that Petitioner's failure to disclose the IAB
file was neither arbitrary nor capricious. All parties have
raised legitimate arguments supporting their positions under
Colorado law, and Petitioner's confusion as to what action
they should have taken is meritorious. Accordingly, the Court
orders all parties to pay their own attorney's fees and costs.

IT IS HEREBY ORDERED that the City of Loveland shall
retrieve the two, three-ring binders reviewed by the Court.
The Court has removed certain materials and placed them in a
manila file on the right side of the Court's file. The balance of
the file shall be made available for review by the Newspaper
as soon as practicable thereafter.

SO ORDERED
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